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LEGISLATIVE DIVORCES AND THE FOURTEENTH 
AMENDMENT. 


pre to the adoption of the Fourteenth Amendment to the 

Constitution of the United States, it was the prevailing 
opinion of lawyers and courts that state legislatures could grant 
divorces a vinculo when the constitution of their state did not 
forbid, at least for causes for which they could not be granted by 
the courts. 

Marriage was viewed as creating or entailing a legal status. 
The law produced the status, and the law could terminate it. The 
voice of the state was its law, whether pronounced by the legis- 
lative or the judicial department, so long as each acted in its proper 
sphere. 

The history of the common law supported this doctrine. Great 
Britain had, during a course of centuries, granted divorces occa- 
sionally by act of Parliament. They had been confined to cases of 
adultery; but such a limitation was in its nature purely a matter 
of legislative discretion. 

The Supreme Court of the United States in 1887 supported 
(though two of its ablest members dissented) a divorce given by 
one of our territorial legislatures. The law under which the terri- 
tory was organized vested it with legislative jurisdiction over 
“all rightful subjects of legislation.” English and American prac- 
tice, the court said, had settled it that to grant a divorce a vin- 
culo was a proper act of legislation, at least where no jurisdiction 




































700 HARVARD LAW REVIEW. 


to grant one under similar circumstances had been vested in the 
judicial tribunals. 

The general current of state decisions runs in the same direction, 
although a few are to the contrary.” 

The number of legislative divorces granted in the various states 
has been very large, but of late years it has been much reduced by 
new provisions in our state constitutions or statutes. For the five 
biennial sessions of the Delaware legislature, from 1889 to 1897 
inclusive, it is stated in a recent book that there were over three 
hundred of them, the last year of the period being the most 
prolific, and showing a round hundred.? Ten years later, by a 
statute of 1907, divorces in all cases were turned over to the courts.‘ 
In Missouri, in one year, the legislature granted fifty-five divorces, 
although the courts had been given quite a broad divorce juris- 
diction.» Pennsylvania had at one time a standing legislative 
Committee on Divorce, which heard petitions for divorce, much as 
a court might. In that state the court took the explicit position 
that notice of a divorce proceeding pending in, or brought to, the 
legislature need not be given to the adverse party. The power 
to give relief, it said, was legislative, and so “‘the judicial quality 
of the Act is merged. Notice becomes unnecessary, because it is a 
law, and not a decree.” ® 

It seems difficult, on principle, to treat a legislative divorce 
as invalid, where the legislature had previously given the courts 
jurisdiction over divorces for certain causes, or even exclusive 
jurisdiction as to such causes; and yet as valid, if the courts had re- 
ceived no such grants. Professor Howard, in his History of Mat- 
rimonial Institutions, asserts such a distinction,’ but his main 
authority for it is the divorce practice in Connecticut. As shown 
by him, legislative divorces were numerous in that state down to 
1850. In 1843, for instance, there were thirteen; in 1847, seven; 











1 Maynard v. Hill, 125 U.S. 190, 205, 206, 8 Sup. Ct. 723 (1888). See, however, 
1 Bishop on Divorce, § 661. 

? Bryson v. Bryson, 17 Mo. 590 (1853). 

3 Keezer on Marriage and Divorce, 418. 

* Laws of Delaware, xxiv, 621. 

5 Page on Divorce, 58, note, as cited, in 1 Bishop on Marriage and Divorce, p. 500, 
note. 

® Cronise v. Cronise, 54 Pa. St. 255, 262 (1867). 
7 TI, 359. 
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in 1848, fifteen; and in 1849, eighteen. In the latter year a differ- 
ent policy was adopted for the future. The Superior Court was 
given “sole and exclusive jurisdiction of all petitions for divorce,” 
and several new causes of divorce were added, one being “any such 
misconduct of the other party as permanently destroys the happi- 
ness of the petitioner and defeats the purpose of the marriage 
relation.” ® Notwithstanding this, the General Assembly, at its 
next session, granted a divorce, and occasionally exercised the same 
jurisdiction for the next sixty years. The causes of divorce were 
very rarely stated in the final Act. In a majority of the cases, 
probably, it was insanity existing previous to the marriage, but this 
was treated as strictly a cause of divorce, and not of a judgment 
of nullity. Nor had it, from 1831 (when Starr v. Pease, 8 Conn, 
541, was decided) to 1911, been regarded as an intrusion on the 
judicial field for the legislature to grant such relief in any case 
where it deemed it proper. Each Act of divorce, if inconsistent 
with the Act of 1849 giving exclusive jurisdiction in divorce suits 
to the courts, was supported as a later law, granting exceptions 
from a former one. 

At the time of the adoption of the Fourteenth Amendment to 
the Constitution of the United States, in 1868, its far-reaching 
scope was not generally understood or, at least, not generally ad- 
mitted. The Supreme Court of the United States was at first indis- 
posed to give it all the effect which its terms naturally called for, 
and, had the opinion expressed in the Slaughter House cases ® 
not been virtually overruled in later decisions, the amendment 
would have been of little avail to any but the negro. So far as the 
writer is aware, no court has yet been asked to consider its effect 
on legislative divorces. 

The clause of most importance in this respect is that forbidding 
any state to “deny to any person within its jurisdiction the equal 
protection of the laws.” 

In Yick Wo v. Hopkins,’ this phrase — “the equal protection 
of the laws” — was defined as meaning ‘“‘the protection of equal 
laws.” This would seem to preclude a state, whose courts have gen- 





8 Public Acts of 1840, 17. 
9 16 Wall. (U.'S.) 36, 81 (1872). 
10 118 U.S. 356, 360, 8 Sup. Ct. 1064 (1886). 
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eral jurisdiction to grant divorces for certain causes, from singling 
out, by a special law, a particular couple who are united in the 
marriage relation, and divorcing them for another cause, or, indeed, 
for any cause. Here would be a general law for all, and a special 
law for two named individuals. If aman sued in court for a divorce, 
it could be obtained only by a decree of a judicial tribunal, before 
which his wife must be summoned, and where she could be heard 
in her own behalf. If the special law be valid, he could sue before 
the legislature without notifying her, and secure the divorce when 
she had no knowledge of the proceeding and no opportunity to 
appear in opposition. The séatus of no one else in the general class 
of married women could be varied by her exclusion from that class 
without her having the benefit of a judicial hearing. The status 
of the one particular woman, from whom her husband was freed 
by special legislative action, would be altered in a manner much 
less apt to secure her just rights. 

The ordinary married person has by law, in almost every state, 
a conditional immunity from divorce. None can be granted, ac- 
cording to that law, save by a court. If any particular married 
person can be singled out by the state and freed from the bond 
of matrimony, without any court proceeding, the conditional im- 
munity belonging to every other married person is denied. 

The protection of equal laws cannot be enjoyed by one against 
whom the power of the state is exerted to alter his status in a 
particular manner not contemplated or permitted by such laws, as 
respects persons in general. 

The guaranty in the Fourteenth Amendment against discrim- 
ination by the state is for the benefit of “any person within its 
jurisdiction.” As a legislative divorce, if valid, operates as a law, 
and as the general proposition is true that laws can be made without 
notice to those who will be affected by them, it was the former 
American doctrine that such a divorce proceeding could be main- 
tained where one party to the marriage was domiciled in the 
state where it was had, though the other was domiciled elsewhere 
and did not have notice or appear." So far, however, as the Four- 





1 Maynard ». Hill, 125 U. S. 190, 209, 8 Sup. Ct. 723 (1888). Congress, in 1886, 
forbade territorial legislative divorces for the future. U.S. Strat. at LARGE, xxiv, 
170. 
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teenth Amendment operates on personal rights and matters of 
status, it can hardly be claimed that it protects no one who is not 
personally within the territory of the state. Should a state deny to 
such a person, who is not one of its citizens, the equal protection 
of its laws, by changing his status, both in respect to one of its cit- 
izens and to the community, it assumes to have jurisdiction over 
him by that very denial. If the proceeding has any force what- 
ever, it is because of this assumption, and if a non-resident is thus 
swept into the de facto jurisdiction of a legislature, he certainly 
comes within the spirit of the amendment.” 

In rg11 the legislature of Connecticut granted a divorce on the 
husband’s petition. The wife had become incurably insane since 
her marriage. The divorce was not to take effect until he gave a 
bond, with surety for $1500, to the town where he lived, condi- 
tioned for her partial support. The Superior Court had no power 
to grant divorces for the cause of supervenient insanity. The 
Governor returned the bill without his approval, and his veto, 
which was mainly based on the provisions of the Fourteenth Amend- 
ment, was sustained. Adverse reports have been made on all 
subsequent applications for divorces made to the legislature in 
1911 and 1913. 

The doctrine of Maynard v. Hill ® was explained in Haddock 2. 
Haddock * as only affirming that a legislative divorce of a dom- 
iciled citizen was valid within the jurisdiction of the government 
which granted it. Other states were free to recognize it as effec- 
tual or not. 

It is certain that it would not be entitled to their recognition 
under the generally accepted rules of international private law.® 

In Maynard ». Hill ® the effect of the Fourteenth Amendment 
on the states was not in question. It was a question purely of the 
rights of the United States, exercised through one of its political 





12 See, however, Blake v. McClung, 172 U. S. 239, 261, 19 Sup. Ct. 165 (1898); 
176 U.S. 59, 65, 20 Sup. Ct. 307 (1900). 

3 Supra. 

M4 201 U.S. 562, 569, 574, 26 Sup. Ct. 525 (1906). 

18 See Wharton on the Conflict of Laws, 3 ed., I, § 237, £; Convention pour régler les 
Conflits de Lois et de Juridictions en Matiére de Divorce et de Séparation de Corps, 
Art. 7. 

16 Supra. 
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agencies — a territorial government — and affecting landed prop- 
erty situated in the territory. 

The whole drift of modern institutions is away from unconfined 
legislative power. The grant of legislative divorce is one of the 
extremist forms which it can assume. It does not belong to the 
social life of the twentieth century. 


Simeon E. Baldwin. 
New HAVEN. 
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GENERAL POWERS AND PERPETUITIES. 


T is a familiar rule that a limitation of a future interest in 
property that restrains the owner from alienating the property 
absolutely is not valid unless it is to vest, if at all, within the 
legally prescribed period from the time when the instrument con- 
taining the limitation takes effect. This period is fixed by the dura- 
tion of a life or lives then in being and twenty-one years after- 
wards. If the person or persons to whom the limitation is made, or 
the extent of their interests, are to be ascertained by a subsequent 
appointment, a literal application of the rule so expressed would 
make it necessary in all cases to compute the time as if the ap- 
pointment had been written into the original instrument contain- 
ing the limitation, for, until the appointment is made, the limita- 
tion is incomplete. But, as the object of the law’s anxiety against 
perpetuities is the restraint of alienation, Lord St. Leonards says, 
“fan important distinction is established between general and par- 
ticular powers.” ! He proceeds as follows: 


“By a general power we understand a right to appoint to whomsoever 
the donee pleases. By a particular power it is meant that the donee is 
restricted to some objects designated in the deed creating the power, as 
to his own children. A general power is, in regard to the estates which 
may be created by force of it, tantamount to a limitation in fee, not, 
merely because it enables the donee to limit a fee, which a particular 
power may also do, but because it enables him to give the fee to whom 
he pleases; he has an absolute disposing power over the estate, and may 
bring it into the market whenever his necessities or wishes may lead 
him to do so. . . . Therefore, whatever estates may be created by a 
man seised in fee may equally be created under a general power of 
appointment; and the period for the commencement of the limitations, 
in point of perpetuity, is the time of the execution of the power, and 
not of the creation of it.” 


These views had been previously expressed by Mr. Butler in 
his notes to Coke upon Littleton,” and the only dissent from them 





1 Sugden on Powers (8 ed., 1861), 394, 396. 
2 Coke upon Littleton, 271 b (note 231, VII, 2) ; 379 b (note 330). 
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came from Mr. Powell in his notes to the 4th edition of Fearne’s 
Executory Devisés in 1795.5 He asserted that, where the disposi- 
tion was merely an exercise of the power, capable of taking effect 
by virtue of the power only, the principle, “that the uses limited 
by the power must be such as would have been good, if limited by 
the original deed,” applied with equal force to a general, as to a 
particular, power; for, if it were otherwise, such general power of 
appointment might, in the execution of it, have the same tendency 
to a perpetuity as a particular power. He illustrated this as follows: 


“Thus if A. owner of an estate in fee simple in lands, were to limit 
them to the use of such person or persons (generally) for such estate 
or estates, &c. as he (A.) should appoint, and in the mean time, and 
subject to such power, to the use of B. in fee; and then A. exercised his 
power in favour of C. a person unborn at the time of the creation of the 
power for life, remainder to his first and other sons in fee, so as to make 
the sons of C. take by purchase, he would thereby be enabled to tie up 
the property beyond the period of a life in being, and twenty-one 
years after, computed from the time at which the instrument creating the 
power bore date.” 


But he added that the inconvenience of a perpetuity would be 
avoided where the general power of appointment and the legal 
estate were vested in the same person by the deed creating the 
power and limiting the legal estate. 

Lord St. Leonards referred to this contention‘ and, after quot- 
ing the words of the illustration, observed that 


“neither with regard to the limitations themselves, nor to the estate 
limited in default of appointment, is there any objection whatever 
on the ground of perpetuity. In regard to the limitations, they are 
merely such as a man seised in fee might create; and, as the power 
is equivalent to the fee, the same estates may be created by force of 
both. To take a distinction between a general power and a limitation 
in fee, is to grasp at a shadow whilst the substance escapes. By the 
creation of the power, no perpetuity, not even a tendency to a per- 
petuity, is effected. The donee may sell the estate the next moment; 
and when he exercises the power in strict settlement as if he were seised 
in fee, he creates those estates only which the law permits with reference 
to the time at which they were raised.” 





3 2 Fearne, Executory Devises, 4 ed., 375, 376. 
4 Sugden on Powers, 395-396. 














GENERAL POWERS AND PERPETUITIES. 707 


The law stood in this way until 1869, when a distinction was for 
the first time made by James, V. C., in respect of a general power 
exercisable only by will in the case of In re Powell’s Trusts.’ A 
testator had bequeathed £5000 in trust for his daughter, Mrs. Hall, 
for life and after her death for such persons as she should appoint 
by will. The daughter by her will appointed the fund upon trust 
for her daughter (who was unborn at the testator’s death) for 
life, and afterwards for her daughter’s children. As to the validity 
of the trusts after the death of Mrs. Hall’s daughter, James, V.C., 
said: 


“‘A general power to be exercised at death does not constitute owner- 
ship. The money was tied up during the whole of Mrs. Hall’s life. 
The rule of perpetuities, therefore, does apply. Where a general power 
is equivalent to ownership the rule of perpetuities does not apply; but 
here the money is tied up during the life of the donee.” 


This is the whole of the judgment upon this point as given in the 
Weekly Reporter, and the report in the Law Journal is to the 
same effect more shortly expressed. The only reason mentioned 
for the decision is that the money was tied up during the whole 
of Mrs. Hall’s life. But that is no reason at all, for the law allows 
property to be tied up for one life. It might as well be said, if the 
power had been to appoint by deed after she attained the age of 50 
years, that the money was tied up for so many years. If the 
decision was right, the reasons must be found elsewhere than in 
the judgment. 

The correctness of this decision was attacked in Rous v. Jackson, 
in which the same question arose in 1885 and was examined by 
Chitty, J. He referred to Sugden on Powers and said: ‘‘He draws 
no distinction between a power exercisable by deed or will or by 
will only, and it appears to me to make no difference by what 
instrument the power is made exercisable.” He also referred 
to Butler’s note in Coke upon Littleton, and said that he thought 
there must be some slip in the decision in Jn re Powell’s Trusts, 
and that the case was wrongly decided. The appointment was 
therefore held to be valid. 


5 18 Wkly. Rep. 228; 39 L. J. Ch. 188 (1869). 

§ 29 Ch. D. 521; 54 L. J. Ch. 732; 52 L. T. 733; 33 Wkly. Rep. 773 (1885). The 
counsel were Rigby Q. C., and Stirling (both afterwards Lord Justices) on one side, and 
Macnaghten, Q. C., (afterwards Lord Macnaghten) and Whately, on the other side. 
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Later in the same year in In re Flower,’ the question was, again 
considered by North, J., who said that he should follow the de- 
cision in Rous v. Jackson, as the observations of Lord St. Leonards 
in his book on Powers seemed to be exactly in point and to bear 
out that judgment. He added that, apart from that decision, if 
he had to decide the question for the first time, without the assist- 
ance of any previous decision on the point, he should decide as . 
Chitty, J., did, and not as was decided in In re Powell’s Trusts. 

A few years afterwards the question was again debated at length 
in Ireland in Stuart v. Babington,® and Chatterton, V. C., said 
that he would not, as he might, content himself with saying that 
he followed the later cases, but he had carefully considered the 
cases, and his opinion entirely coincided with those of Chitty, J., 
and North, J. 

Mr. Gray, in the first edition of his book on Perpetuities, which 
was published in the year following the decision in Rous v. Jack- 
son,® said that the question was not free from difficulty, but, after 
mentioning that case, submitted that the earlier case of In re 
Powell’s Trusts !° was correct." In the second edition, published 
in 1906, he says that “principle as well as the weight of authority 
seems to be with Powell’s Trusts.” ” 

The former Lord Justice Farwell in his book on Powers," speak- 
ing of In re Powell’s Trusts, says: 


“This case however stands alone, and has been dissented from by 
[the judges in the three cases above mentioned]. And on principle it 
is submitted that for the purposes of the rule against perpetuities a 
general power to appoint by will, following a life interest in the donee of 
the power,— whether the donee be a man or a married woman,— is 
equivalent to absolute ownership.” 








We are therefore led to ask what is the principle, and what are 
the authorities, by which Mr. Gray considers the decision in Jn re 
Powell’s Trusts to be supported. 





7 55 L. J. Ch. 200; 34 Wkly. Rep. 149 (1885). 
8 27 L. R. Ir. 551, 556 (1891). 
9 Supra, p. 707. 10 Supra, p. 707. 
4 Gray, Perp., 1 ed., pp. 332, 334, §§ 526, 526 b. 

2 Gray, Perp., 2 ed., p. 412, § 526 b. 


13 Farwell on Powers (2 ed., 1893), 287. M Supra, p..707. 
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The principal authorities referred to’ are two English cases, 
Wollaston v. King and Morgan v. Gronow,"’ and one Irish case, 
Tredennick v. Tredennick.!* I have to confess my inability to 
find anything in these cases that relates to the question. In 
none of them was there any question whether the validity of 
interests appointed under a power should be referred to the time 
of the execution of the power or to the time‘of its creation. The 
point determined in each of them was that the power itself was 
void for remoteness, because it was given to a person that might 
not be capable of exercising it within the legal period, and therefore 
no appointment whatever could be made under it. In Morgan v. 
Gronow,!* which illustrates them all, a fund was appointed, under 
‘a special power in a marriage settlement, in trust for each of two 
daughters of the marriage for life, both being unmarried at the 
time, and a general power was given to each daughter to appoint 
by deed the trusts upon which the fund should be held after her 
marriage, and, subject thereto, a general power to appoint by will 
was given to her. Lord Selborne held that the power to appoint 
by will was void, because, as the daughter was not living at the date 
of the'settlement, nothing could vest in her or her representatives or 
in any one else under an exercise of the power except at a time 
beyond the legal limit. He also held that the power to appoint by 
deed was void, because it was to arise only upon marriage, which 
was an event as uncertain as regards the time at which it might 
take place as death was. No question therefore arose, or could 
arise, as to the extent to which the general power to appoint by will 
might have been exercised, if it had been a valid power. 

This was pointed out with great clearness in an article in this 
Review by Mr. Kales.”® In a subsequent article written by Mr. 
Gray 7 in answer to it, no attempt seems to have been made to 
show how the decision in In re Powell’s Trusts * derives any sup- 
port from these cases. Mr. Gray, however, says that it is not right 
to say that the power given to the unborn person was void for 





16 Gray, Perp., 2 ed., p. 412, § 526 a. 

1% L. R. 8 Eq. 165 (1868). 17 L. R. 16 Eq. 1, 9-10 (1873). 

8 [1900] 1 I. R. 354. This case was decided by Chatterton, V. C., who also decided 
Stuart v. Babington, 27 L. R. Ir. 551; supra, p. 708. 

19 Supra, p. 707. 

20 26 Harv. L. REv. 64, 69 (Nov., 1912). 

#1 26 Harv. L. REv. 720 (June, 1913). 2 Supra, p. 707. 
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remoteness, because remoteness can be attributed only to an 
estate or interest, and, as a power is neither, remoteness is not 
properly to be predicated of it. It is true, he says, that no ap- 
pointment under a power which may be exercised beyond the legal 
limit is good, but the reason is that the vesting of an interest 
appointed under a power is subject to the condition precedent of 
the power being exercised, and, if the power can be exercised beyond 
the legal limit, the condition may be fulfilled beyond the limit, and 
therefore the interest appointed under the power will be too remote. 
But whether it is more correct to say that the power was void for 
remoteness or because it was subject to an impossible condition, 
these cases only determine that the power was of no effect and 
that no appointment whatever could be made under it, and they 
do not touch the-question what interests could have been appointed 
under a valid power given to a living person to appoint by will in 
any manner that he might think proper.” 

It is not suggested that there is any other English authority 
that gives any support to the decision in Jn re Powell’s Trusts. 

As to the American cases referred to, the principal one is a New 
York case, Genet v. Hunt,” in which the validity of a disposition 
under a general power of appointment by will was referred to the 
date of the deed creating the power. But the decision proceeded 
upon the statutes of New York, which had expressly abolished 
powers as they previously existed and made new provisions re- 
garding them and which had been decided to constitute a complete 
and exclusive code on the subject.% The judgment, after declaring 





*3 It seems to me that it is entirely correct to say, in accordance with the usage, that 
a power is void for remoteness in such cases (Marsden, Perpetuities, 234; 1 Jarman 
on Wills, 6 ed., 390-310), even though remoteness may affect only an estate or in- 
terest. A power is only a part of the limitation contained in the instrument creating 
the power, and is usually so expressed, e. g., as in Morgan v. Gronow, L. R. 16 Eq. p. 3, 
“and after her decease should hold the said investments . . . upon such trusts as 
she should by will appoint.” If the trusts will not necessarily be ascertained by an 
appointment to be made within the legal period, if at all, this limitation is void for 
remoteness, and the power, being part of the limitation, falls with it. 

%4 Supra, p. 707. See also 1 Jarman on Wills, 6 ed., 321 (1910); 22 Halsbury’s Laws 
of England, 356 (1912). 

% 113 N. Y. 158, 170; 21 N. E. o1 (1889). 

% Cutting v. Cutting, 86 N. Y. 522, 537 (1881), where it was held that the exercise 
of a general power of disposition by will did not make the property liable for the 
payment of the testator’s debts, as at common law, because the power, although 
general, was not absolute according to the statute, which defined an absolute power as 
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this to be “ the rule of our statute,” adds that Mr. Jarman ex- 
plains why this test is not applicable to appointments under 
general powers at common law, and it then quotes, as a statement 
“by Mr. Jarman,” a passage added by the editor of the fourth 
edition of Jarman on Wills,” which gives the substance of the de- 
cision in In re Powell’s Trusts,”* Mr. Jarman himself having died 
nearly ten years before that decision. The judgment also mentions 
that Rous v. Jackson ** “‘seems to be adverse” and gives what the 
judge understood to be the view taken by Mr. Gray as to the 
error on which this case was supposed to proceed. As the de- 
cision of the New York court went entirely upon the statute, these 
general observations have no special importance. 

In Pennsylvania, in Lawrence’s Estate,®° the question did not 
arise, but the judgment contains some dicta that, although the 
question was not free from doubt, the better opinion seemed to 
be that the time must be measured from the creation of the power, 
referring only to In re Powell’s Trusts, and Mr. Gray’s book at 
§ 526. It was held, however, that, assuming this to be the rule, 
the interests appointed under the power were all valid. In the 
later case of Boyd’s Estate * some of the interests appointed were 
held to be invalid, as the persons might not come into being within 
21 years after the death of the donee of the power, but the question 
was not discussed and was apparently decided on the authority 
of the dicta in the previous case, which was referred to. 





one that enabled the grantee in his lifetime to dispose of the fee for his own benefit and 
provided that when such a power was given to the owner of an estate for life or years, 
such estate should be changed into a fee, absolute as to creditors and purchasers. 
As to other peculiar and arbitrary provisions of the New York statutes relating to 
estates and remoteness, see Mr. Gray’s book, 2 ed., §§ 747, 740. 

27 y Jarman on Wills, 4 ed., 5 Am. ed., 290, where the passage is distinguished from 
the author’s work by brackets. The passage was omitted in the sth ed., 6th Am. ed., 
p. 261, and another substituted, stating that it had been held that the same principle 
applicable to appointments under general powers applied where the power was to 
be exercised by will only, and citing the later cases. In a note it was added that 
In re Powell’s Trusts, conira, seemed inconsistent with the course of authority. Mr. 
Jarman died in February 1860 (4 Sol. J. 351; 9 L. Mag. & Rev. 189). 

28 Supra, p. 707. 

29 Supra, p. 707. 

30 136 Pa. 354, 364-5; 20 Atl. 521 (1890). In the opinion of the court in this case 
there is the same mistake in referring to In re Powell’s Trusts in 37 (instead of 39) 
L, J. Ch. 188, as there is in Mr. Gray’s book, § 526. 

st 199 Pa. 487, 493; 49 Atl. 297 (1901). 
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In Maryland, it was laid down in Thomas »v. Gregg,” that it had 
always been held without question that a limitation under a power 
of appointment must be construed as if it had been inserted in 
the instrument creating the power, as regards the rule against 
perpetuities, and this case, as well as the earlier case of Albert v. 
Albert * and the later one of Reed v. MclIlvain,*4 was decided 
according to that rule without any suggestion of a possible differ- 
ence between general and special powers or between general 
powers exercisable by deed and those exercisable only by will. 

The principle upon which Mr. Gray relies, as stated by him in 
§ 526 6 in the second edition of his book, is that, when the donee 
of the power can exercise it by either deed or will, he can at any 
time appoint to himself, and therefore is practically the owner, 
but, when the power can be exercised only by will, he cannot 
appoint to himself, for he must die before the appointment can 
take effect, and therefore he is not practically the owner. He says 
that an exception to the strict operation of the rule is made in the 
former case, because the donee can at any time appoint to himself, 
and that the general rule must govern unless the exception is made 
out, which is not done unless there be a present right to acquire 
the present absolute interest. He illustrates the application of the 
principle by the following example: 


“Take, for instance, a devise by A. to B. for life, remainder as B. 
shall by will appoint, and B. appoints to C., who was not born when A. 
died, for life, remainder to such of C.’s issue as survive him. . . . Such 
a gift to C.’s children would be bad.” 


This is substantially the same example as that used by Mr. Powell,® 
to show that such an appointment to C.’s children under a general 
power, where there was no restriction as to the manner in which the 
power should be exercised, would create a perpetuity, unless the 
legal estate was vested in the same person as the power. But Lord 
St. Leonards said that there was no perpetuity or tendency to a 
perpetuity, and that “to take a distinction between a general 





® 76 Md. 169, 174; 24 At!. 418 (1892). 

3% 68 Md. 352, 372; 12 Atl. rr (1888). 

% 3113 Md. 140, 146; 77 Atl. 329 (1910); referred to in Mr. Gray’s article, 26 Harv. 
L. REV. p. 725, note. : ’ 

*%* 2 Fearne, Executory Devises, 4 ed., 376; supra, p. 706. 
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power and a limitation in fee is to grasp at a shadow whilst the 
substance escapes.” How, then, is a perpetuity created by the 
same limitation when it is contained in the will of a person who has a 
general power to appoint by his will to whomsoever he pleases? 

The principle stated by Lord St. Leonards is that- whatever 
estates may be created by a man seised in fee may equally be 
created under a general power of appointment, and therefore, in 
point of perpetuity, the time of the execution of the power, and 
not of the creation of it, is to be regarded, the law’s anxiety against 
perpetuities being the restraint of alienation.**® This applies with 
the same force to a general power of appointment by will, as to 
a like power of appointment by deed, for every estate or interest 
that could have been created by the absolute owner may be created 
by an exercise of the power of appointment by will. The power 
enables the donee to give the property to any person or for any 
purpose. He may by his will bring it into the market at once and 
direct that it be sold for payment of his debts, or he may mix it, 
or the proceeds, with his own property and put it in the same course 
of devolution as if it had been actually vested in him as his own 
property at the time of his death. He may do this so completely 
that he is said to make the property his own by his will.*” His 
power over it is so absolute that, if he exercises the power at all in 
favor of any person or object, he thereby makes the property to 
that extent liable for his debts and engagements as if it had been 
his own, although that result may be contrary to his wishes.*® 
It is plain that there is no restraint of alienation, when the power of 
alienation is so unrestricted. 

Mr. Gray has mistaken for a principle a mere incident of the 
exercise of the power when the donee exercises it by deed in his 
lifetime. He may then appoint to himself, and he cannot do this ° 
by his will, which takes effect only at his death. But this arises 
from the nature of things and not from any restriction of the power 
of disposition. When his will takes effect, there is one person less 
in existence than there was the moment before he died, and that 





3% Sugden on Powers, 395, 396; supra, p. 705. 

37 Coxen v. Rowland, [1894] 1 Ch. 406, 410, 412; In re Hadley, [1909] 1 Ch. 20, 31, 
35; Minot v. Treasurer General, 207 Mass. 588, 591; 93 N. E. 973 (1911). 

38 Lord Townshend ». Windham, 2 Ves. 1, 2, 11 (1750); Clapp v. Ingraham, 126 
Mass. 200 (1879); Sugden on Powers, 474. 
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is the only thing that limits his power of appointment, and the 
death of any other person before the exercise of a power prevents 
in the same manner an appointment to that person, whether the 
power is exercisable by deed or will.*® There is however no re- 
straint of-alienation when the power of disposition extends to all 
persons in existence at the time of the exercise of the power or after- 
wards born. 

There is no statement of the principle that confines it to cases 
where the power may be exercised by deed or by either deed or 
will, and in the language used by Lord St. Leonards and Mr. Butler 
there is no suggestion of a distinction where the power is exer- 
cisable only by will. They may use, as examples to illustrate the 
working of the principle, cases where the power was exercisable 
by deed as well as by will, but these examples can be readily 
adapted by a proper change of expression to cases where it is ex- 
ercisable only by will, in the same manner as they may be adapted 
to personal property where the words apply, as they generally do, 
exclusively to real property. When Mr. Butler says “ that a gen- 
eral power ‘enables the party to vest the whole fee in himself, or 
in any other person, and to liberate the estate entirely from every 
species of limitation inconsistent with that fee,”’ he states a prin- 
ciple that is as applicable to dealing with the property as his own 
by making it a part of his own estate by his will, as it is to a deal- 
ing with personal property. There is no distinction suggested in 
the one case or in the other. The language used by Lord St. 
Leonards in his examples does not require change to adapt it to 
an appointment by will. He says, as regards the donee of a general 
power, that “it enables him to give the fee to whom he pleases; 
he has an absolute disposing power over the estate, and may bring 

‘at into the market whenever his necessities or wishes may lead him 
to do so,” and in another passage, ‘‘By the creation of the power 
no perpetuity, not even a tendency to a perpetuity, is effected. 





39 Under a power to appoint among children by deed or will, no appointment can 
be made to a child who dies before an appointment to him, although such an appoint- 
ment might have been made by deed in his lifetime, and although the consequence is 
that no provision for the child’s family can be made by an appointment to his represen- 
tatives or his issue (Duke of Marlborough v. Godolphin, 2 Ves. 61, 78 (1750); Butcher 
v. Butcher, 1 Ves. & B. 91 (1812); Sugden on Powers, 670). 

40 Coke upon Littleton, 271 b (note 231, VII, 2). 
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The donee may sell the estate the next moment.” “ ‘These phrases do 
not mean that the donee may bring the estate into the market, or 
sell it, at any moment before the power arises. If a power is given 
to him to appoint in any manner that he pleases after his marriage, 
or after he attains the age of 50 years, he can bring the estate 
into the market, or sell it, the next moment after that event, but 
not before. The language certainly includes these cases.” In 
like manner the donee of a general power exercisable only by will 
may bring the estate into the market or direct its sale immediately 
after his will takes effect, and it has long been a common practice 
for him to do so.® If there is a distinction between making the 
estate his own property the instant before his death, and making 
it a part of his estate the instant after his death, the distinction 
is of a most shadowy kind.“ 

It is also insisted in Mr. Gray’s article that, if property is 
given to B. for life, with a general power of appointment by will, 
and he appoints to his son (who was unborn at the time of the gift) 
for life, and afterwards to his issue living at his death, the property 





41 Sugden on Powers 394, 396. See Phipson v. Turner, 9 Sim. 251 (1838). 

# See Mr. Kales’s article, 26 Harv. L. REv. 66. 

# 4 Davidson on Conveyancing, 3 ed., 30-33 (common form of will). 

4 At the end of his article (p. 727) Mr. Gray says that, “when English judges 
and writers speak of a general power, they ordinarily mean powers which can be 
exercised by deed as well as by will,”’ but he does not mention any instances. I think 
he is mistaken in this, but no such meaning can be attributed to Lord St. Leonards 
or to Mr. Butler. They define both a general power and a particular power, and their 
definition of a general power does not admit any such qualification, and, if it did, then 
a general power exercisable only by will would not be included in either class of powers. 
The language of Lord St. Leonards (Sugden on Powers, 394) is set out at the commence- 
ment of this article, and that of Mr. Butler is substantially the same. The former 
also, in the same book, speaking of s. 27 of the Wills Act (which provides that a general 
devise or bequest of the testator’s real or personal estate shall include real or personal 
estate “which he may have power to appoint in any manner he may think proper,” 
unless a contrary intention appears in the will), says (p. 301): “General powers only, 
therefore, are within the statute, and a general power of disposition is for this pur- 
pose deemed equivalent to a fee.” It is plain that a general power exercisable only 
by will is included in these general powers, for a few pages further on (p. 306), he 
says that, although the expression in the statute, “which he may have power to 
appoint in any manner he may think proper,” is ambiguous, it refers to the extent 
of his power of disposition, and not to the mode of appointment, and that it applies 
although the power is confined to a will. It will be observed that, in his definition of 
a general power, he avoids the ambiguity of the statute and that it is impossible to 
exclude from it a power to appoint by will only. 

45 26 Harv. L. REv. 722. 
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is tied up during the lives of B. and his son, in the same manner as 
if the power given to B. had been a special power to appoint to his 
issue. It will be observed that this supposed case of an appoint- 
ment under a general power is the same as In re Powell’s Trusts, 
in which James, V. C., only went so far as to say that the 
property was tied up during the life of the donee of the power. 
It is a mistake to go further and to say that it is tied up during the 
lives of both the donee and his son, because by the general power 
the donee is enabled to liberate it entirely from all previous limita- 
tions and to dispose of it as he pleases. There is nothing that ties 
the two life estates to one another. But in the case of the special 
power there is a tie between them, for the donee is only enabled 
to designate the beneficiaries or their interests within the limits 
previously marked out by the terms of the power. There is con- 
sequently no resemblance between the two cases. 

In the same article *” Mr. Gray, referring to a general power 
exercisable by deed, asserts with emphasis, indicated by italics, 
that ‘‘such a power is not really a power at all, but is a direct limitation 
in fee.” There is no reference to any authority, which might have 
given some indication of the sense in which this language was used. 
If it is taken in jts ordinary sense, it is contrary to the commonly 
received notions on the subject, according to which a general 
power of appointment by deed does not confer any estate on the 
donee, and, if it is not exercised, the property does not go as part of 
his estate on his death, his creditors cannot touch it,** and the 
power cannot be exercised by his will.“ But, if it is only intended 
to say that such a power is equivalent to a fee so far as regards the 
power of disposition in his lifetime, then it is no more than is true 
of a like power of appointment by will, so far as relates to the power 
of disposition at his death. One cannot help suspecting that this is 
all he really does mean, for in another part of the same article *° he 

‘says that what is in form an authority to make a limitation is, in 
substance, a limitation to the donee in fee, because he can appoint 
to himself in fee, and, when he appoints to anyone else, the effect 
is the same as if he had first appointed to himself in fee, and then 





© Supra, p. 707. 47 26 Harv. L. REv. 724. 

48 Holmes ». Coghill, 7 Ves. 499 (1802); 12 Ves. 206, 214 (1806); Sugden on Powers, 
474; 1 Story, Equity Jurisprudence, § 170. 

49 Sugden on Powers, 209. 50 26 Harv. L. REv. 720-721. 
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conveyed to that other person. But all this clinging to the idea 
of actual ownership leaves out of sight the substance of the mat- 
ter, which is that, if the person having the power, without the 
ownership, may appoint the property to whomsoever he pleases at 
the time when he exercises the power, he is in the same position, 
in respect of perpetuity, as if he were actually the owner. 


J. L. Thorndike. 


Boston, Mass. 
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THE NEW PHILOSOPHIES OF LAW. 


HERE is a visible tendency at the moment to subject this 
country to an alien philosophy of law. It is openly asserted 
by politicians and philosophers that the development of the com- 
mon law is not keeping pace with modern thought, and that the 
common lawyer has too long neglected those higher conceptions 
which a modern philosophy of the German socialists alone un- 
folds. It is the validity of this argument which it is incumbent 
on us to examine before we give our approval to the kind of phi- 
losophy now proposed for our adoption. Many of us are apt to 
think that a technical subject is beyond our comprehension if 
it is couched in unfamiliar language peculiar to the subject, or 
else we take it for granted that because of its obscurity an argu- 
ment is necessarily profound. There is of course a scientific 
terminology and a language peculiar to philosophy. Both may 
be used to advocate unsound as well as sound principles. That 
the philosophy proposed to us is inadequate and unfitted for 
our domestic consumption is the single proposition advanced 
in this paper. Ours is the greatest of republics, with an already 
long history and an unlimited future. The final philosophy of 
the law of this great country should find its inspiration here, and 
not in alien civilizations. The worst that could happen to this 
country would be that it should lose its firm grasp on the prin- 
ciples which have made it what it is. Our present law is in its 
essence incomparable and inimitable. 

Before considering what is intended by a philosophy of law, 
let us for a moment consider what is meant by philosophy. Per- 
haps no other cult is more variously defined by the aristocracy 
of scholars than philosophy; so true is this that the very latest 
definition of philosophy proceeds by negation or exclusion, or 
by demonstrating what philosophy is not, rather than what it is. 
With English-speaking men philosophy retains the Aristotelian 
meaning of science in general. In other words, to English-speak- 
ing races philosophy is émiornun émriotnuov, or the science of 
sciences; it is a synthesis of all general doctrines into a universal 
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doctrine. If we regard science as the systematization of a knowl- 
edge of the order of phenomena, then philosophy is the systema- 
tization of the conceptions furnished by the philosophical sciences. 
The German’s conception of philosophy differs from that indicated. 
To him philosophy means a particular transcendental view both 
of the object of study and of the source of an empirical science, 
although his philosophy may have the same object and content 
as an empirical science, provided the study of phenomena is not 
empirical. The German definition may be the more comprehen- 
sive, but just as the conception of the scope of philosophy differs 
from the Englishman’s, so the German’s conception of a philosophy 
of law differs from that of the English or the American lawyer, 
who regard philosophy as the science of principles furnished by 
the empirical sciences. 

It is doubtless true, as Kant said, that there cannot be two 
philosophies founded upon principles, as one only can be true. 
In so far as the content or principles of philosophy are concerned, 
this is probably an accurate statement. But this statement 
needs to be supplemented by another, that up to this moment 
there is no perfect or complete philosophy of all disciplines. We 
have philosophies of different disciplines or sciences. Then we 
have philosophies labeled Greek, or a philosophy doubtless in- 
fluenced by Greek accidents, such as aristocracy and slavery; 
and we have English, Scottish, Italian, German, and French 
philosophies, each with its own peculiar mental attitudes, char- 
acteristics or national tendencies, however uniform the method and 
dialectic employed may be. Each makes claims to superiority 
or universality. As Kant pointed out, each new philosophy must 
claim to supersede the others or it has no justification. There is 
a fashion in philosophy just as there is in lesser and more mun- 
dane things. The same idea or concept in different heads, Ger- 
man or English, travels very different ways and reaches regions 
that have little in common. 

When the final philosophy arrives it will merge all these na- 
tional philosophies, with their local accidents and idiosyncrasies, 
in some great synthesis or harmony which will sound on unchanged 
forever. But the one final, all-embracing, indisputable synthetic 
philosophy has not yet come into this world of ours. Before it 
does come, the contention between the rationalists and the re- 
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ligious philosophers over the final cause must be settled, as the 
positivists have given up the ontological quest. 

While some positivists do not recognize separate philosophies 
of empirical sciences, most thinkers do recognize that there is a 
philosophy for each science. The philosophy of law is the dis- 
cipline concerned with the doctrines, principles, and conceptions 
furnished by the science of law. Now it is indubitable that the 
science of the law of Germany is not the science of the law of 
English-speaking countries. Law is one thing in Germany, and 
another in the countries subject to the common law. Therefore 
a philosophy of the law of England and America is dealing with 
different juristic phenomena from a philosophy of the law of 
Germany. If we concede the identities of the two sciences, 
the philosophy of law would be the same in Germany and in 
England or America. But as stated, the sciences are not identical. 
In England and America the science of law is concerned with 
the juristic phenomena known as positive laws only, or law in 
position. This was laid down by such thinkers as Hobbes, Ben- 
tham, Austin, and Maine, who certainly are comparable to most 
Germans of the schools. Statute law is positive law, and so is our 
common law. A judge in common-law countries must decide 
in accordance with positive law, and when this is defective he 
must supplement it in accordance with positive law. In Germany 
this is not true, as the distinction between legislation and juristic 
application is not kept clear in that country. A different con- 
ception of law and of the function and power of a judge is enter- 
tained in Germany. The science of law in a particular state is 
necessarily concerned with those objective phenomena recog- 
nized as laws in that state. 

In Germany the science of law is concerned with laws not posi- 
tive, as well as with positive laws, and therefore the legal scientists 
of Germany go far in search of the origin of law. Their method 
involves the discussion of origins, then of ethical norms of action, 
delimitation of interests, economic content of law, and lastly 
“social justice.” Leibnitz, following Plato, long ago, attempted 
a series of definitions of justice, making justice coextensive with 
the whole sphere of human duties. But he left “justice” still 
very obscure, and the philosophy of social justice has made it no 
clearer. Lasalle well stated that economic forces are abstractions. 
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But all these concepts mentioned are abstractions, and in England 
or America are conceived to belong to some other science than 
law, or else to the philosophy of law. The distinction between 
a science and a philosophy is that a science assumes certain things 
as working hypotheses which philosophy submits to a critical 
analysis. In common-law countries the science of law is con- 
cerned only with the objective juristic phenomena known as 
positive laws, or that law authenticated or enforced by govern- 
ment. There are no working hypotheses in American or English 
law. Positive law in those countries always connotes political 
or organic enforcement or authority. If a rule of action is not 
recognized or enforced by government, it isin England and America 
not embraced in the science of law. This is generally held by com- 
mon lawyers, who for a very long period have rarely confused 
positive law, or the law of the lawyers, with other analogous rules 
of being or action. In England and America the science of law is 
confined wholly to the systematic arrangement and knowledge of 
positive laws, or, in other words, is regarded as an empirical 
or practical science and is distinguished from a philosophy of law 
by its empirical content. The science of law ought also to be dis- 
tinguished from jurisprudence, which is a purely theoretical dis- 
cipline. But the term “jurisprudence” is so inexact as to indicate 
very different disciplines. It is rarely used with precision. 
Having roughly outlined the essential difference between a sci- 
ence of law and a philosophy of law, let us examine for a moment 
the contents of the science of the common law. Any general 
work on the science of law must aim to furnish some systematic 
arrangement and knowledge of the laws of a country where that 
law is in operation. Blackstone and Kent, the leading writers on 
the respective common laws of England and America, to all in- 
tent and purpose, furnish a science of law. They arranged their 
institutes with reference to a scheme or analysis adopted by Hale. 
Their arrangement or analysis is not scientific, but it is concrete 
and adapted to law-men. None of the influential codes of the 
world have been arranged on any scientific plan. The Institutes of 
Narada of Hindu law, the Twelve Tables, the Edicts of the Pretors, 
the Codes of Hermogenian, Theodosius and Justinian, each and 
all lack scientific disposition, and adhere to no strictly logical 
scheme; but they do not want system such as it is, and the system 
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chosen had reference to the needs of lawyers and not to the re- 
quirements of logicians. 

Blackstone’s main analysis or arrangement, rights of persons, 
rights of things (jura personarum, jura rerum), so harshly criti- 
cised by Austin, has found its ablest defender, I am happy to say, 
in the “Introduction to Sandar’s Institutes of Justinian,” by Dr. 
Hammond, the Chancellor of the Iowa State University. It is 
evident that Blackstone’s analysis is related to his subject, which 
is the laws of England, and so related that any apprentice may easily 
comprehend it. While not the most logical, Blackstone’s arrange- 
ment serves for the familiar exposition of the laws of England. 
An analytical division of a more logical kind would not be better 
adapted to the concrete purposes of technical law. Kent deviates 
somewhat from Blackstone, in his arrangement of the common 
laws in force in America of the early eighteenth century. But 
Kent’s arrangement also deviates from scientific standards. Both 
Blackstone and Kent ignore philosophical disquisitions. Their 
sciences of the common law assume or postulate such elements, 
as right, justice, sanction, or coercion, leaving the theoretical 
exposition or critical analysis to the legal philosophers. It is true 
that Blackstone prefaces his Commentaries with an irrelevant 
and very inadequate or slight discussion of what he calls the “law 
of nature” and the “‘law of revelation,” but he very soon reaches 
terra firma when he comes to his definition of the municipal law 
of England, the real subject of his great work, and he never again 
refers to either his “‘law of nature” or his ‘‘law of revelation.” His 
“law of nature” is a mere excrescence, which can be entirely omitted 
without the faintest prejudice to his great work. Unfortunately 
it enabled his detractors to obscure the extraordinary merits 
of his work. It was Blackstone, we should remember, who sup- 
plied the common law, for the first time, with an accurate legal 
terminology in the vernacular, and who first gave a lucid exposi- 
tion of a highly technical and confused subject. What a dis- 
tinguished service this was to the English-speaking world! It 
was Kent in turn who first stated authoritatively the common law 
in force in America and in a manner often superior to Blackstone’s. 

The analysis or classification of laws by Blackstone and Kent 
professes to be based mainly on rights. A “right,” as conceived by 
these great common lawyers, is a power or faculty inhering in 
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some positive law, recognized and enforced by the government 
through its courts of justice. To common lawyers no other rule 
engenders a legal “right.” Thus they avoid the sophism and 
equivocation so apparent in the transcendental discussions of 
“right” by the scientific jurists of some other countries. In this 
particular, as in all others, the common law shows itself to be a 
practical system for furthering the convenience of those subject 
to it. That greatest of German philosophers, Kant, admitted 
that the question — what is right? —is as embarrassing to the 
jurist as the question — what is truth? — is to the logician. But 
he had no reference to England or America. The common lawyer 
- avoids all this embarrassment by his simple and perspicuous de- 
finitions of law and right. How would it aid common lawyers to 
hold, with Schopenhauer, that wrong is the fundamental primary 
concept, and that the concept of right is the mere negation of 
wrong? To common lawyers a science of law is a systematic 
presentation of the knowledge of positive laws. This science is 
admirably stated and expounded by Blackstone and Kent. The 
science of the common law as presented by those writers would be 
only obscured by irrelevant discussions which belong to a philoso- 
phy of law. Neither author probably made great pretensions to 
a profound knowledge of the philosophy of law. 

Having considered the province of the science of law, let us 
turn next to the philosophy of law. According to English and 
Americans, a philosophy of law is a systematization of the con- 
ceptions furnished by the science of the common law. It is a search 
of first and supreme principles. Under various titles there are 
numerous writings in the English tongue which are entitled to be 
regarded as philosophies of the common law. It is unnecessary to 
resort to the German schools for a philosophy of the common law. 
All philosophies of the common law are characterized by the 
peculiar genius which has made the common law one of the two 
great legal forces of high civilization. Can anyone be so fatuous 
as to suppose that a people which has displayed such genius for 
law can at this late stage of development be destitute of a phi- 
losophy of law? To prove the contrary it is only necessary to name 
Hobbes and Locke, two of the brilliant company who have dealt 
with the philosophy of the common law. English philosophy 
of law has one great quality: it is animated by a high regard for 
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individual liberty and respect for individual property — the 
extension of liberty; this is conceded by the Germans to be the 
characteristic of the philosophies of the common law. All English 
and American philosophies of law pursue the objective method, 
and reject the subjective or metaphysical method, which attempts to 
frame tenable hypotheses concerning the objective order of things. 
What is it that the lovers of German philosophies propose to 
substitute for the admirable philosophies of the common law? 
Is it the shallow socialistic philosophy of the modern schools? 
That is the real question for thinking lawyers in this country. 

In the development of the legal systems of highly civilized 
states we should remember that two nations have stood forth far 
in advance, the Italian Aryans and the English. It has been 
well said that these people only have combined the moral force 
and analytical acuteness indispensable for the creation of a great 
system of law. The peculiar gifts of the Germans, their incom- 
parable fancy, their creative passion and scientific depth, are cor- 
rectly stated to be hindrances in the formation of law, when 
these qualities come to be contrasted with the strictly legal and 
empirical attitude toward law of the Romans and the English. 
The impulse to build from within outwards, the unswerving love of 
freedom — in short, all the requisite moral qualities necessary to 
the creation of a system of law, — are said to have been confined to 
the two nations just mentioned, and not to have been shared by the 
Germans. It is from the English colonies we derive our common 
law. If England had had a reception en bloc of Roman law, or if the 
Romans had not departed forever in the fifth century of our era, 
the influence of England on the law of the world might have been 
on a level with the influence of Germany and not equaled that of 
Rome itself. But fortunately for this country, it was otherwise. 

It is very noteworthy that neither Roman nor English legal 
development has been greatly influenced by philosophy. It has 
been stated by an eminent philosopher of law that the few passages 
found in the literature of Roman law, taken from Greek phi- 
losophy, have no real connection with the developments of Roman 
law. A few obscure observations contained in the “De Officiis,”’ 
the “De Legibus, Libri Tres,” and the “Librorum de Republica Sex 
quae Supersunt” of Cicero, and in the “Corpus Juris” of Justinian 
have enabled modern theoretical jurists to reconstruct what they 
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are pleased to term a philosophy of Roman law. The “Corpus 
Juris” is a splendid but imperfect fragment of Roman law, and 
more may have been contained in the original sources. What would 
we not give for the writings from which the Pandects were taken! 
They would reveal a Roman philosophy of law if one there was. 
It is certain that the virile features of Roman law were formulated 
with absolute independence of a critical philosophy, and before 
the age of the scientific jurists, who followed the end of the republic, 
there is no trace of a purely scientific method. Until the age of 
Cicero there is no adequate proof that a philosophy of law was 
potential in the development of Roman law. Cornelius Nepos, 
a contemporary of Cicero, distinctly says in the ““De Historicis 
Latinis,” “ philosophiam, ante eum, incomptam.” If there ever was 
a Roman philosophy of law we may be sure that it was the produc- 
tion of the jurists who did not precede Cicero. It has been superbly 
said that before Cicero the Romans did not think; they acted. In 
other words philosophy was with the Romans the creature of in- 
action and a sign of change. In all events, that called Roman phi- 
losophy was but a weak paraphrase of the Grecian. As it was in 
Italy, soin England. From the age of Bracton to that great one of 
Bacon, Hobbes, and Locke the common law was equally destitute of 
a philosophy of law, if we except the ‘‘Opusculum de Natura Legis 
Naturae” and ‘De Laudibus Legum Angliae” of Fortescue, 
Hooker’s ‘Ecclesiastical Polity,” and the ‘‘Dialogus de Funda- 
mentis Legum et de Conscientia” (Doctor and Student) of Saint 
Germain, which may be regarded as slight performances in the 
domain of philosophy. 

German philosophy of law is necessarily affected by some 
accidents or conditions not observable in common-law countries. 
The extensive reception of Roman law in Germany has had a 
profound significance on German legal philosophies. The fact 
that a dead and long misunderstood system of law was forced 
upon Teutons as a dogma is regarded as a great misfortune for 
legal development by many Germans. This misfortune affects 
their philosophies. At an early day only the historical and the 
exegetical methods were pursued in Germany with great vigor 
and learning, although Jacques Cujas of Toulouse was probably the 
predecessor of the entire school of Germans in these methods of 
approach to Roman law. The historical and the exegetical 
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methods were not philosophical. The meditations of German ju- 
rists, their metaphysical attempts to formulate the ultimate causes 
of law, and their a priori conception that somewhere in the long 
past there was a certain ultimate reason which made it the duty 
of all men to accept it and submit to it as law, have greatly affected 
the science and even the administration of German law. In 
other words, German law has a philosophical base and German 
philosophy of law contains a fundamental assumption which makes 
them very unfit for common-law countries. To formulate rules 
of law on a method appropriate to ethics or general philosophy is 
a singular fallacy. I have denoted the radical difference between 
the German and the English conceptions of law. Let us next glance 
at the growth of a philosophy of law. 

It was only with the development of international law in the 
sixteenth century that the modern philosophy of law begins. It 
was essential to international law that it should have a solid base, 
and this base was first sought in jus naturae. From this resort 
to a law of nature sprang the philosophy of modern law. It comes 
with ill grace from the would-be disciples of modern German phi- 
losophy of law to affect to despise as they do Naturrecht, for 
Naturrecht was a first attempt at a philosophy of law. Natur- 
recht did not differ essentially from normal recht of later times. 
Without Naturrecht we should have had a much more belated 
advance to modern philosophy of law: That jus naturae was a 
somewhat inadequate base for a philosophy of law no one now 
denies, but jus naturae served a good purpose before it went into 
the limbo of abandoned theorems; it led soon to a priori discus- 
sions of the nature of man. 

Wolff may be regarded as the first German to base philoso- 
phy on a priori principles. In Germany a rationalistic or @ priori 
philosophy, based upon pure reason, long ran its brilliant course; 
but at present it is no longer, I believe, influential even in Germany. 
As applied to law it is in the course of being replaced by a new in- 
ductive aiid empirical philosophy, which I shall venture to speak of 
later. The rew philosophy has close relations to anthropology and 
psychology ca the one hand and to practical politics on the other. 
The various and variant rationalistic or a priori German schools 
of philosophy demand respect. Whatever their defects or limi- 
tations, their genius is extraordinary and they were worthy of the 
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greatness of the German nation. Yet they are sometimes as- 
serted by philosophers to have been founded on a defective psy- 
chology and a false metaphysic. But philosophers have one 
thing in common: they rarely agree. We cannot however forget 
that it was Hegel, the last of the great rationalists, who maintained 
that through law a human being attains the dignity of a person 
whose attribute is expressed by property. This one thought re- 
deems much of Hegel’s extravagance. 

An a priori philosophy is only valuable to common lawyers when 
its data or presuppositions are verifiable, its postulates unques- 
tioned; and this is rarely, too rarely, the case. This fact is the 
basis of the dissatisfaction in Germany with the older philoso- 
phies, although full of noble thought and elevated sentiment. 
That which ought to be exact is of all disciplines the most inexact. 
Many moderns are in consequence dissatisfied with the older 
German philosophies of law, but I have never seen the debt which 
their dissatisfaction owes to the English philosophical school 
admitted. They have always the reserve of a strong people when 
it comes to foreign influence. 

The new German philosophies of law are critical studies of 
law, ethics, politics, economics, biology, and that science which 
deals with social man and is now awkwardly termed “sociology.” 
These are all new sciences and their boundaries or contents are at 
present indeterminate. Biology did not become a science until 
the end of the eighteenth century. Sociology has not yet become 
a science, as historical events are not yet reduced to orderly se- 
quence. This being so, a philosophy of law which attempts to em- 
brace all these sciences is necessarily incomplete if not defective. 
The philosophic synthesis of incomplete sciences is likely to prove 
extremely faulty. 

To what science does the law of the lawyers belong? Common 
lawyers deny that the making of new law is a part of the science 
of law, and they assert that it belongs to some other science: 
whether it be called legislation, politics, political science, or the 
science of government, is immaterial. Bentham stated that a 
philosophy of the conformity of law to the principles of justice 
belongs to the science of legislation. The German Holtzendorf, in 
“Die Principien der Politik,” said that the science of politics is 
not occupied with the administration of justice, which belongs to 
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the science of law. But it was Savigny who finally admitted that the 
German language was not juridically formed. If Savigny was 
accurate in this statement, German is unfitted for a philosophy of 
law, and modern German treatises would be benefited by a re- 
currence to the Latin of the schools. All these things are to be 
considered before the primacy of any German philosophy of law 
can be conceded by common lawyers. The new socialistic philoso- 
phy of law repudiates the proposition that the making or formu- 
lation of law is foreign to the science of law, and as law is developed 
in Germany they may be right. But that they are wrong when 
their philosophy is applied to the science of law in English-speaking 
countries is a proposition already made evident. 

At present in Germany there are innumerable philosophical 
writers on law who desire to reconstruct the science of law on the 
exclusive basis of modern economic life. Modern economic life 
they would also reconstruct on a new foundation. This creates 
a new philosophy of law which is revolutionary. But the condi- 
tions in Germany must be taken into account when we consider 
the effect of the new philosophy on the political life of that country. 
In most continental countries of Europe the development of law 
is conceived to be the function of trained jurists and not the func- 
tion of untrained legislative bodies. In them the professorial 
vocation is confined to legal theory. The innumerable profes- 
sorial writers on the philosophy of law are not, however, taken 
seriously in Germany, where Prussia practically controls the 
empire. Much of the theoretical philosophy of the provincial pro- 
fessors is ignored by the governing classes in Prussia, where con- 
servative forces are in firm and stable control of the State, not- 
withstanding many of the new philosophies are inconsistent with 
the continued existence of the Empire. So long as the teachings 
of the new philosophies are not attempted to be put in practice, 
they are treated in Prussia asinnocuous. Were it to become neces- 
sary, their practical applications, doubtless, would be strongly 
repressed by a stable and intelligent government. As it is, the 
revolutionary philosophies are treated by the State as a harmless 
product of an introspective band of scholars of no particular in- 
fluence for evil and of no great account in the serious affairs of a 
government and a law, left to trained jurisconsults and bureaucrats. 

It is in a country where institutions are less stable and higher 
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forms of education less general than in Germany and England that 
the revolutionary doctrines of the theoretical expositors of law are 
more apt to take root and to spread their pernicious influences 
among incompetent or shallow thinkers. Thus it is that the modern 
German philosophies of law are likely to become dangerous to the 
institutions of this country while perfectly harmless in Germany 
as now constituted. This is the serious side of the Germanomania 
of some American professors of law, educated in Germany or 
imbued with German thought and theory. Society can never be 
reorganized by a philosophy. The difference between the atti- 
tude of Englishmen and Americans educated in Germany to 
German philosophies is very marked. The Englishman never 
forgets that he belongs to an older and more stable empire of 
thought, while the American at once succumbs and swallows the 
whole German feast. Whether it is that Americans are apt to 
regard our legal institutions as plastic, I do not know, but I do 
know that the result is not satisfactory to those who regard our 
common-law institutions and our constitutional government as 
even more stable than those of England in the present flux. 

The older German philosophies of law were based upon such 
metaphysical conceptions as “‘final cause,” “freedom of the will,” 
or on @ priori doctrines of inherent rights. Debatable as many of 
the principles announced by the rationalists may have been, there 
was little in the older philosophies of law which was mischievous 
when reduced to practice, if this were possible. But the new phi- 
losophies are both subversive and destructive in tendency. If one 
take up a modern German treatise on the science of law, the state- 
ment will generally be found, ‘‘that the origin and maintenance 
of law would not be possible without freedom of will.”” Yet modern 
psychology, I believe, does not even recognize the existence of the 
will as it is concerned only with the process of the will or volition. 
But be this as it may, it naturally suggests the question whether 
such discussions are as yet really profitable to common lawyers. 

There are admirable German philosophies of law, such as Kohler’s 
“Lehrbuch der Rechtsphilosophie,” lately translated into English, 
and published in the “Modern Legal Philosophy Series” under the 
auspices of a committee of the Association of American Law 
Schools. But the newer German philosophies of law, based on law 
“‘with an economic content,” elevate “society” above the State 
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and subordinate law to economic and abstract or a priori theories. 
In this they run counter to the stability and pragmatism of all 
our institutions. They would confuse our legislation with our ad- 
ministration of the law. They would turn every American judge 
into a legislator or legal philosopher on the lines marked out by 
the economic and philosophical thinkers of the socialistic schools. 
In other words, the new legal philosophies of law are the phi- 
losophies of socialism. Other inherent defects of these new philoso- 
phies of law are that they unduly magnify abstractions and the 
theorems of economics, now admitted to be a branch of ethics. 
Ethics and economics are more nearly related, as Bentham said, to 
a science of legislation or government than they are to the science 
of law. A philosophy of law which fails to perceive clearly this 
distinction tends to debase the administration of justice as applied 
for centuries in English-speaking countries. The new political 
theory of ‘social justice,” which would turn every common-law 
judge into a philosopher of law, and have him disregard the law 
of the land for some vague conception of social economic justice, 
springs directly from the confusion of thought apparent in the 
new philosophies of law. The first principle of American govern- 
ment is the stability of law formulated on constitutional lines. 
The principles of the new philosophy would first destroy our Amer- 
ican constitutions, and then reorganize our American governments 
according to the economic theories of the socialistic party. 

But the greatest defect of the new philosophy of law is its as- 
sumption that economics and sociology are exact sciences. This 
cannot yet be conceded. A very long road is still to be traveled 
before the theorems and the deductions of either economics or 
sociology can be exact enough for the hand of a philosopher of 
law. Most of the American disciples of the new philosophy bestow 
no attention on the limitations and defects of the very system they 
are advocating. In discussing the new philosophies, they evince 
no trace of originality or independence of thought. If they indulge 
in any discussion whatever, it is a mere logomachy, and not a 
discussion of principle. When our American friends style each 
other “‘Neo-Kantian” and ‘“Neo-Hegelian” it sounds imposing, 
but it cannot conceal a marked poverty of thought. An Ameri- 
can “Neo-Kantian”’ suggests the story of the child who said its 
companion was a botanist because he liked the odor of flowers. 
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In conclusion, it is to be hoped that our lawyers will bring their 
critical faculty to bear when they approach the new German phi- 
losophies of law proposed for our acceptance. Let them realize that 
their own law is the result of an independent experience of a thou- 
sand years, that it is the law of the freest and most enlightened 
governments which the world has ever seen, and remembering 
this they will not reject their own law for a law made pursuant to a 
foreign system of philosophy, at war with American institutions. 
The greatest contribution of American thought to the philosophy 
of the world is that known as Pragmatism. It is highly probable 
that the great American philosophy of law will grow out of a modi- 
fied pragmatism. In making this last tentative statement, I am 
not unmindful that the old Aristotelian or Scholastic philosophy is 
to our great advantage both explicit and implicit in the original 
of our common law and particularly immanent in that branch of it 
administered in the Court over which I have the honor to preside. 


Robert Ludlow Fowler. 


New York City. 


Norte. — The platform of those teachers of law who do not subscribe to 
the once orthodox Anglo-American faith in the all-sufficiency of analytical 
and historical jurisprudence is set forth by Professor Wigmore in these 
words: 


“Last, and most of all, the Wish would be to see this subject studied with an un- 
remitting outlook for its Philosophy. Every institute and principle of law has a phi- 
losophy, — as every object in the sunlight has its attendant inseparable shadow. In 
the quest for the rule we must insist on including its reasons, and on lifting them out 
into the open. That human death may or may not be the subject of an action, — 
that truth is or is not a defense for the libeller, — that a judge is privileged absolutely 
or only qualifiedly, — that a secondary boycott is or is not justifiable, — all these 
rules and principles rest on reasons of some sort. They may be reasons of ethics, or 
of politics, or of economics, or perhaps of public health, or of a dozen other sorts. They 
may be found in experience or in dogma. But they are given to us independently of 
the rule of law itself. The rule of law is to be tested by the philosophy of the subject. 
In these days, when a restatement of the entire body of our law is impending, we must 
be students of reasons as well as of rules. And the conservative needs this quite as 
much as the reformer. He who is not ready to give reasons for the faith that is in 
him can not expect to hold his own against the demagogue and the crude innovator.” ! 


Again he says: 


““A rule of law — and especially any rule of General Rights — is a rule of life. It 
is founded on the dogmas and experiences of life; and life’s dogmas and experiences 
are recorded in a vastly wider library than the covers of law-books comprise. Take, 
for instance, the law of arrest on suspicion. There, in the law-books, is the rule; but 
is all the philosophy of it there? Are not the histories full of the political convulsions 
that have attended that procedure? Is not the rule itself little more than the title- 
page to many long chapters of intense controversy and keen philosophizing? And 
to-day, in estimating the respect due to the rule, can it be studied without consulting 
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those chapters of lay literature? Take again the very pressing problem of the boycott 
and the strike. Can their rules of law ever be consistently formulated without a 
philosophy which takes into account, not merely the ethics of human struggle, but 
also the postulates of economic science as to industrial competition? And there are 
scores of like instances.” ? 


Critics had not been wanting who accused the law schools of undue narrow- 
ness, and one as late as 1907 proposed that the candidate for admission to the 
bar should be required to study “natural and civil law and the principles, 
foundations and spirit of law” by reading Burlamaqui’s Natural Law, Puf- 
endorf and “judicious selections from Savigny, Pothier, Domat, Grotius and 
D’Aguesseau.”* It seemed to the Association of American Law Schools 
something of a reproach that seventeenth- and eighteenth-century works 
were still standing in this country for expositions of “the principles, founda- 
tions and spirit of law” and that translation of modern treatises which dealt 
with these subjects might be a service. To Judge Fowler, however, the pro- 
ject of the Association appears to be an attempt to subject America to the 
“modern philosophy of the German socialists.” 

In another paper dealing largely with the same subject,‘ Judge Fowler tells 
us that American common law “needs no assistance from without.” If so, 
our law has lost a power of absorption of ideas from without which has been 
one of its marked characteristics in the past. Hitherto it has been no bar to 
the reception of ideas into our law that they were modern or that they came 
clothed in a foreign tongue. Wilson, Marshall, Kent, and Story made the 
Continental philosophy of law of the eighteenth century the staple of our 
juristic thinking. Later Francis Lieber introduced the German philosophical 
jurisprudence of the first half of the nineteenth century. Still later James C. 
Carter used the German historical jurisprudence of the last half of the nine- 
teenth century to put down the codifiers. All these elements so introduced 
from without demonstrably entered into and helped form the modes of thought 
which we call the common law of America. Hence when Professor Wigmore, 
for example, suggests that the new stage of Continental thought represented 
by the social-philosophical jurists may have something for us he has abundant 
warrant in precedent. No one in speech or in writing at least has proposed 
that we subscribe offhand to every detail of the system of any philosopher, 
German or otherwise. What is urged is that now as in the past we look to 
what the leaders in the philosophical thought of to-day are thinking and 
saying and ask ourselves what use we may make of it. The juristic Podsnap- 
pery which sees danger in any contact of common law with modern Continental 
philosophy is wholly out of line with the best traditions of American legal 
science. 

Of the three objections, namely, that the dangerous philosophy to which 
this country is about to be subjected is modern, is German, and is socialistic, 
the latter is evidently the one about which Judge Fowler is chiefly concerned. 
Apparently, however, he uses “‘socialist”” and “socialism” rather as epithets 
than as terms of precise import. For no American teacher of law has followed 
Menger, or the socialist jurists of whom he was the leader. As to the social- 
philosophical and sociological jurists, some of whose writings have been ex- 
pounded to American readers, to class them with Menger suggests the ward 
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4 The Future of the Common Law, 13 Cot. L. REV. 595, 603. 
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politician who explained to the newly naturalized Frenchman “The Republic, 
the Republicans, it is the same thing.” Perhaps to one who can seriously 
assert in print that Stammler is the chief exponent of a sociological juris- 
prudence whose main dogma is that “legal science ought to be founded upon 
generalizations from a descriptive sociology,”’® the difference between social- 
philosophical, sociological, and socialist are as negligible as the difference be- 
tween Herbert Spencer and Rudolf Stammler. 

Judge Fowler makes six points against any reception of modern German 
philosophy of law in this country. The first is that law is one thing in Germany 
and another in a country subject to the common law, in that in the latter there 
is always a rule of positive law at hand for the judge who, therefore, merely 
applies and never creates, whereas in Germany the distinction between legis- 
lation and juristic application is not kept clear. According to the common- 
law view, he tells us, the science of law and the science of legislation are wholly 
distinct, whereas the philosophers would confuse legislation with the adminis- 
tration of law. The orthodox fiction that a rule of the common law is always 
at hand potentially to meet every case and that the judge does no more than 
discover it by logical process and apply it had broken down without any assist- 
ance from Germany. Austin long ago called it a childish fiction. Professor 
Gray, whom no one would accuse of any taint of sociological jurisprudence, 
had asserted boldly that tradition and legislation furnished simply raw ma- 
terials which were made into law by the courts. Indeed this doctrine came 
into France and Germany from England, not into English-speaking countries 
from Continental Europe. It is true, English analytical jurists have uniformly 
insisted upon the fundamental distinction between the science of law and the 
science of legislation. This, however, was only a part of the general tendency 
to excessive specialization in the nineteenth century and abandonment of that 
narrow view of legal science is a part of the general movement to give up the 
watertight-compartment theory of learning which has been going on upon 
every hand. Indeed the movement for unification of the social sciences came 
from this country, and it might reassure Judge Fowler to remind him that 
abroad sociology has been known as the American science. 

The second point made is that for the common-law lawyer a right is some- 
thing resting upon positive law and hence we need not trouble ourselves with 
the interests which such legal rights secure or the ethical or philosophical 
problems which are involved in securing them. As to this, it should be re- 
marked that common-law judges have always concerned themselves with 
these questions. As Judge Dillon has said, “Ethical considerations can no 
more be excluded from the administration of justice, which is the end and 
purpose of all civil laws, than one can exclude the vital air from his room and 
live.” ® In periods in which the law is stable, as in the last half of the nine- 
teenth century, philosophy is not of great moment. But in periods in which 
the law is formative or is growing, it has always grown under the influence 
of philosophical ideals. It is of great consequence, therefore, in such periods 
that juristic and judicial thinking be in touch with the best lay thought of the 
time. Such was the case in the classical period of American law in the past, 
and there is no reason to suppose that a straitjacket can be imposed upon our 
juristic thought in the period of growth upon which we have entered. 





5 Fowler, The Future of the Common Law, 13 Cot. L. REv. 595, 605. 
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The third point is that neither Roman nor English legal development has 
been greatly influenced by philosophy. In the reaction from the metaphysical 
philosophy of law of the nineteenth century such statements were frequently 
made. And yet it is a commonplace of the books that the classical Roman 
law was largely shaped by Greek philosophy. The contact of lawyer and 
philosopher in a period of growth resulted in liberalization of the law exactly 
as happened afterward in Continental Europe in the seventeenth and eight- 
eenth centuries. As the vouching of German writers for this proposition might 
be objected to, it may suffice to cite the leader of English students of the Roman 
law, Mr. Buckland of the University of Cambridge. He says, “If the primi- 
tive Roman law may fairly be called Graeco-Roman as being filled with ideas 
either derived from or held in common with the Greek tribes . . . it may be 
with no less justice applied to the classical Roman law itself. Not merely 
were the jurists soaked in Greek philosophy, but that law was in the main the 
work of men of Greek or at least Oriental origin.” 7 As to our own law, one 
needs only to look at the law lectures of James Wilson, framer of the Con- 
stitution, professor of law in the University of Pennsylvania, Justice of the 
Supreme Court of the United States, at the portion of Kent’s Commentaries 
dealing with public law, or at Story on the Constitution, to perceive how 
thoroughly our notions of the relation of individual and state, of the law as a 
system of securing individual interests, of the duty of courts with respect to 
legislation which infringes natural rights, and our turning of the co 1mon-law 
rights of Englishmen into the natural rights of men are the result of contact 
with the French and Dutch publicists. 

The fourth point made is that the new philosophy of law assumes that 
economics and sociology are exact sciences. I know of no modern writer on 
philosophical jurisprudence who makes such an assumption. Nineteenth- 
century economics might be amenable to such a charge. As to the philosophi- 
cal jurisprudence of to-day, it would be more correct to say that it doubts 
whether even the nineteenth-century Anglo-American jurisprudence is the 
exact science which its votaries have taken it to be. 

Fifth, the point is made that the social-philosophical jurisprudence is not 
taken seriously at home where “the theoretical philosophizing of the provincial 
professors (!) is ignored by the governing classes of Prussia.” In other words, 
Judge Fowler conceives that the social-philosophical jurisprudence, a harmless 
toy at home where the War Lord and the Prussian bureaucrat see to it that no 
harm comes to the commonweal, is a most dangerous toy abroad where the 
American law-teacher, with no originality and no independence of thought, is 
not held in check by a benevolent despot or a beneficent administrative oli- 
garchy. Possibly he would say that, on the one hand, Austria, where perhaps 
the foremost representative of sociological jurisprudence lives and. teaches, is 
preserved by the Catholic monarchy and that, on the other hand, France, 
where not only sociological jurists, but socialist jurists may be found in plenty 
without check, is on the road to political and juristic perdition. 

Finally, we are told that the American philosophy of law will be pragma- 
tism. This is not at all a new proposition. I suggested it some years ago in 
a paper entitled ‘Mechanical Jurisprudence.” * Moreover, I have twice 





7 Buckland, Equity in Roman Law, 135. 
8 § Cox. L. REV. 605. See also my paper, The Scope and Purpose of Sociologi- 
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endeavored to sketch a juristic treatment of interests (natural rights) from 
the pragmatist standpoint. But some of our most promising American 
students of the philosophy of law are to be found in the camp of the neo- 
realists, and there seems no reason to suppose that it would be possible or de- 
sirable to have all American jurists in the same philosophical camp. 

Specifically, Judge Fowler fears two ill results. (1) First he fears that the 
administration of justice as carried on for centuries in English-speaking 
countries will be debased in that every common-law judge will be turned into 
a philosopher of law and so “disregard the law of the land for some vague 
conception of social economic justice.” When contact with the philosophical 
views of the eighteenth century led English courts in dealing with mercantile 
questions and in bringing about the absorption of the law merchant into the 
common law to make what then seemed startling innovations, there were 
many who were persuaded that the law of the land was lost. Even Thomas 
Jefferson advocated receiving English law as of the first year of the reign of 
George III so as “to get rid of Mansfield’s innovations.” #® But philosophy 
has played its part also in periods of stability, as may be shown, for example, 
by the decisions of the New York Court of Appeals on the subject of liberty 
of contract which proceeded upon the proposition that that government gov- 
erns best which governs least and treated due process of law as declaratory of 
Spencer’s Social Statics.’ The stability of our Anglo-American judicial 
tradition is threatened not by philosophers, but by circumstances which, as so 
often in the past, require to some extent a juristic new start and have brought 
upon us, whether we will or not, a period of growth comparable to the rise of 
the court of equity in the sixteenth and seventeenth centuries. 

(2) Second, he fears that the new philosophy of law, being a philosophy of 
socialism, will destroy our constitutions and subvert American legal institu- 
tions of which constitutions are the pillars. As to this, perhaps it is enough 
to say that eminent representatives of the social-philosophical school in Ger- 
many, whose writings aré much cited by American law-teachers, are so far 
from being socialists that one of them makes a vigorous philosophical argument 
for the German monarchy.” When some ten years ago American law-teachers 
were so bold as to challenge the state of American procedure and to urge a 
study of English organization of courts and English procedure, we were told 
that they were making “drastic attacks upon the American judiciary,” and 
that nothing but ill could result. To-day the profession at large is saying all 
that they said and more. It may be suspected that ten years hence most of 
what is dubbed socialism because it is a bit unfamiliar to those steeped in the 
Anglo-American law reports will appear quite commonplace. 


Roscoe Pound. 
HARVARD LAW SCHOOL. 





® Legislation as a Social Function, Proc. of the Amer. Sociological Soc., VII, 148, 
155; The Philosophy of Law in America, Archiv fiir Rechts- und Wirthschaftsphilo- 
sophie, VII, 385, 397. 

10 Tyler, Letters and Times of the Tylers, I, 265. 

11 See the opinion of O’Brien, J., in People v. Coler, 166 N. Y. 1, 14; also the clas- 
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198 U. S. 45, 75. 

12 Kohler, Lehrbuch der Rechtsphilosophie, § 24. 
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THE HarvarD Lecat Amp Bureau. — The work of the Legal Aid 
Bureau during its first academic year has ended even more successfully 
than was anticipated. To insure permanent organization, and at the 
suggestion of the State Board of Bar Examiners, and of the Bar Asso- 
ciation, the Bureau was incorporated this winter as a charitable cor- 
poration under the Massachusetts statute. The members now appear- 
ing in court do so as agents of the corporation. The work has been 
constant while varied in its character. From October 1, 1913, to May 1, 
1914, one hundred and ninety-one clients called at the Bureau for assist- 
ance. Of these one hundred and ninety-one, one hundred and eight 
were men, and eighty-three women. Although no record was kept of 
the nationality of the clients, the names would indicate that a majority 
were American. Practically all were American born. One hundred and 
forty-seven of the cases handled were for plaintiffs, and forty-four for 
defendants. The preponderance of plaintiffs’ cases in this classification 
is explained by the grouping under that head of all ex parte matters, as 
advice, etc. In the arrangement of the cases by the subject-matter, 
irrespective of the side of the controversy represented, that designated 
as debt was the largest, with fifty-two. This included all contract 
claims, wages, assignments, etc. Domestic relation cases were second 
with twenty-nine. This group covered both marital difficulties and 
disputes as to children. Property cases were next with twenty-one. 
This embraced all landlord and tenant troubles, and the Bureau invari- 
ably represented the tenant. Eleven cases involved decedents’ estates, in 
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five instances instruments were drawn, and in four the claims were against 
attorneys. Sixty-nine miscellaneous cases included personal injuries, 
claims under the Workman’s Compensation Act, bastardy and criminal 
cases, and naturalization and civil service problems. Sixteen cases have 
been tried in court by members of the Bureau. Of these, six were be- 
fore the Superior Court, four before the Probate Court, and six before the 
District or Municipal Courts. Fifteen trials were won by the Bureau, 
and one was settled to avoid defeat. $4,268.13 has either been actually 
recovered or the payment of it decreed with bonds, in behalf of clients. 





COLLECTION OF BRIEFS IN THE LAw Liprary. — On page 775 of this 
issue of the REVIEW may be found a list of briefs submitted in the Ames 
Competition during the year 1912-1913. The list referred to in the 
April issue of this volume was erroneously described as consisting of 
briefs submitted during the year 1912-1913. It should have been 
1911-1912. This list is being published for the first time. 





Tue Errect oF Firinc A Liiration oF LiaBitity CLAUSE WITH 
THE INTERSTATE COMMERCE CommissioN.— The Supreme Court re- 
cently decided (Justice Pitney delivering a dissenting opinion) that, 
if a railroad has filed with the Interstate Commerce Commission a 
regulation that its liability on checked baggage will be limited to one 
hundred dollars unless a greater value is declared by the shipper and 
excess charges paid, a shipper, though ignorant of the existence of the 
regulation, who checks baggage without declaring any value can only 
recover the limited amount. Boston & Maine Railroad v. Hooker, 
34 Sup. Ct. 526. 

By the settled rule of the federal courts,— now the only rule applicable 
to contracts for interstate shipments, because of the Carmack Amend- 
ment? as expounded in the Croninger case,’— the normal shipment 
is with liability for the entire actual value of the goods. On theory, 
carriage with limited liability is an exceptional service which exists 
only when the shipper by shipping on a certain agreed or represented 
valuation has estopped himself to assert a greater worth.> This prop- 
osition has been recently re-affirmed by the Supreme Court. The 





1 For review of decision in State court see 25 Harv. L. REv. 186. 

234 U.S. Stat. 595. 

’ Adams Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148. For review of 
this case see 26 Harv. L. REv. 456. 

4 Railroad Co. v. Fraloff, roo U. S. 24; The Majestic, 166 U. S. 375. 

5 Hart v. Penn. R. R. Co., 112 U. S. 331, 5 Sup. Ct. 151; Graves ». Adams Express 
Co., 176 Mass. 280, 57 N. E. 462; Oppenheimer v. U. S. Express Co., 69 Ill. 62; 
Magnin »v. Dinsmore, 56 N. Y. 168, 62 N. Y. 35; Earnest ». Express Co., 1 Wood 
(U. S.) 573; Matter of Released Rates, 13 I. C. C. R. 550. 

6 “The ground upon which the validity of a limitation upon a recovery for loss or 
damage due to negligence depends is that of estoppel.” Neiman-Marcus Co. 2». 
Wells Fargo & Co., 227 U.S. 460, 476, 33 Sup. Ct. 267, 269. “It has therefore become 
an established rule of the common law, as declared by this court in many cases, that 
such a carrier may, by a fair, open, just, and reasonable agreement limit the amount 
recoverable by a shipper in case of loss or damage to an agreed value, made for the 
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court in the principal case admits the necessity of a valuation by the 
shipper, but the majority hold that the shipment without declaring the 
value is a valuation and that thus an estoppel is created. They argue 
that because the carrier has filed a regulation with the Interstate 
Commerce Commission as to how the agreed value shall be reached, the 
shipper is affected with constructive notice of the regulation, and that 
therefore where he fails to declare a greater value he can be said to have 
agreed or represented that the goods are worth only one hundred dollars. 
And further, if this regulation as to manner of valuation is unreasonable, 
the court holds that it cannot be declared invalid in a collateral proceed- 
ing, but must be directly attacked before the Interstate Commerce 
Commission.’ 

This seems a startling result. It is true that the Hefly and the Mugg 
cases decided that if a shipper requests and receives a certain service 
he is bound thereby to pay the rate scheduled for that service, regardless 
of his knowledge of the rate or of any inconsistent contract made by 
the carrier with him.* It is usually said that the shipper “has notice” 
of the appropriate rate by reason of its being on file with the Commis- 
sion. As a matter of fact, the shipper in such a case has no notice of any 
kind, but in order to insure that every shipper receiving the same ser- 
vice shall pay the same rate, and so prevent discrimination, the law 
binds each to pay the legal rate, regardless of notice or lack of notice.° 
Taking literally this misleading phrase “presumed to have notice,” 
it may seem logical to say if a shipper has notice of a rate by the filing 
of it, he also has notice of a grade of service, a limitation clause, or what 
might be called an offer for a valuation agreement, provided that is 
filed. Looking, however, at the substance of the situation, there is 
easily seen to be a great difference between the case where the shipper 
asks for a certain service and the instant case. Only in cases where a 
shipper is found to have received a certain service has it been held that 
the binding nature of the schedule need be invoked.!® The issue in the 
principal case is what kind of a service did the shipper receive. Since 
legally the only type of service is one with unlimited liability unless an 
affirmative agreement or statement of valuation is made by the shipper, 
he cannot be said to have requested " or in fact to be entitled to the 





purpose of obtaining the lower of two or more rates or charges proportioned to the 
amount of the risk.” Adams Express Co. v. Croninger, 226 U. S. 491, 509, 33-Sup. 
Ct. 148, 153. See also expression to the same effect in Missouri, Kansas & Texas Ry. 
Co. v. Harriman, 227 U. S. 657, 671, 33 Sup. Ct. 397, 400. 

™T. & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350; United 
States v. M. C. Rd. Co., 122 Fed. 544, 546; Clement v. L. & N. R. Co., 153 Fed. 979. 

§ Gulf, Colorado, etc. Ry. v. Hefly, 158 U. S. 98, 15 Sup. Ct. 802; Texas & Pacific 
Ry. v. Mugg, 202 U. S. 242, 26 Sup. Ct. 628. 

® Chicago & Alton R. Co. »v. Kirby, 225 U. S. 155, 32 Sup. Ct. 648. 

10 As in the Hefly and the Mugg cases, supra, Note 8. 

11 “There can be no limitation of liability without the assent of the shipper.” Cau 
v. Texas & Pacific Railway Co., 194 U. S. 427, 431, 24 Sup. Ct. 663, 664. “If any im- 
plication is to be indulged in from the delivery of the goods under the general notice 
it is as strong that the owner intended to insist on his rights and the duties of the 
carrier as it is that he assented to their qualification.” New Jersey Steam Navigation 
Co. v. Merchants’ Bank, 6 How. (U. S.) 344, 382. Railroad Co. v. Fraloff, supra; 
The Majestic, supra. 
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limited service without the creation through constructive notice of a 
fictitious affirmative act on his part. Such a result is a wholly unnec- 
essary, radical and unjust extension of the doctrine. If followed out 
logically, it would allow railroads to make use of a strategically ad- 
vantageous position to overreach their patrons. For instance, they 
might discard their present lengthy bills of lading, issue simple receipts, 
and still bind the shipper without his knowledge by the mere filing of 
regulations with the Commission. 

As to the rule that a filed schedule can only be attacked before thé 
Commission it is submitted that there is no necessity of attacking the 
regulation at all. It is an attempt to effect a result which is in the 
nature of things impossible, that is, to enable one party to make a bi- 
lateral valuation agreement without the assent of the other party. 
The result is that the agreement as to valuation has not been made 
and therefore the common-law service is the basis of the shipment. To 
adjust the discrepancy between the service rendered and the rate paid, 
the railroad must collect the proper excess charges and thus avoid a dis- 
criminatory result. 





Dyinc DECLARATIONS AS EVIDENCE IN Civit Suits. — The Kansas 
Supreme Court has recently held that the dying declaration of a deceased 
person may be used in a civil case to prove any fact to which the de- 
clarant would be permitted to testify if living. Thurston v. Friiz, 138 
Pac. 625. In so doing, it frankly overrules its own former decisions ! and 
abandons the universally established doctrine that such declarations 
are admissible only on the issue of the guilt of some person charged with 
the homicide of the declarant.2 The argument is that if such evidence 
is admitted to hang a man, there should be no hesitation in its use to 
sustain the taking of property. 

It may be admitted that, in its present form, the dying declarations 
exception to the hearsay rule is anomalous. But whether the depar- 
ture from principle consists in admitting the evidence in homicide 
cases or in confining it to that class is a question upon which writers 
disagree.’ Professor Wigmore’s opinion, adopted by the Kansas court, 
is that dying declarations were generally recognized as admissible for 
all purposes until about 1800, at which time the courts blundered into 
the present rule. It is submitted that the facts do not support this view. 

While the hearsay rule was still taking shape, we find the declara- 
tions of dying men referred to as especially trustworthy,‘ but the pre- 
cise extent to which they could be admitted seems to have remained in 
doubt long after the hearsay rule itself had crystallized. At least there 
was originally no settled practice under the hearsay rule of admitting 





1 State v. Bohan, 15 Kan. 407; State v. O’Shea, 60 Kan. 772, 57 Pac. 970. 

2 Waldele v. New York Central & H. R. R. Co., 19 Hun (N. Y.), 69. See 1 
GREENLEAF, EVIDENCE, § 156, 2 WIGMORE, EvIDENCE, §§ 1432 ff. 

3 See Professor Wigmore’s able argument in favor of the rule adopted by the Kansas 
court. 2 WIGMORE, EVIDENCE, §§ 1430 ff. Also Mr. Chamberlayne’s contention that 
the dying declaration exception is “discredited.” 4 CHAMBERLAYNE, EVIDENCE, 
§§ 2819, 28509 ff. 

4 See 2 WicmorE, EviwENCE, § 1430, 0. 1. 
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such declarations outside of homicide cases. Although we find counsel 
in 1744 referring to them as admissible generally, another case in 1743 
— in which plaintiff’s counsel denied the existence of the whole hearsay 
rule — shows his opponent insisting that dying declarations are ad- 
mitted only in criminal trials.6 In 1761, the death-bed confession of a 
witness to a will that the document was forged, was offered as a dying 
declaration and as evidence to impeach the witness’ attestation, and 
admitted.’ Lord Mansfield, however, seems to have admitted it as a 
statement against interest. Though the case was twice cited for the 
competency of such a declaration to impeach the witness,* it was never 
afterwards referred to — judicially — as illustrating the dying declara- 
tion rule,® until Baron Parke, in 1836, put it on the latter ground in 
order to fortify himself in overruling it as an authority for the admis- 
sibility of declarations of deceased attesting witnesses, to contradict 
the assertions implied by the attestation.!° One brief dictum, and two 
vague bits of judicial language, constitute the rest of the evidence that 
dying declarations were recognized as always admissible throughout 
the eighteenth century." In 1820, and 1824, however, the rule was 
settled in substantially its present form by two short opinions which 
did not purport to overrule a single previous case or correct any current 
error.” Two contemporary texts, and two American cases decided 
before 1820 “ treat the admission of dying declarations in civil actions 
as a logical, but not yet established extension of the settled rule admit- 
ting them in trials for homicide. Thereafter, the extension is consist- 
ently repudiated everywhere. 

The conclusion that dying declarations were ever generally recog- 
nized as excepted from the hearsay rule scarcely seems the most natural 





5 Omichund ». Barker, 1 Atk. 21, 38. 

6 Annesley v. Anglesea, 17 How. St. Tr. 1140, 1161. 

7 Wright ». Littler, 3 Burr. 1244. 

8 Aveson v. Kinnaird, 6 East 188,195. It is also explained on this ground in Doe d. 
Sutton v. Ridgway, 4 B. & Ald. 53, 55, and as a declaration against interest in King 
v. Mead, 2 B. & C. 605, 608. The principle that an attesting witness to a document, if 
dead, may be impeached by his own declarations contradicting the assertions implied 
by his attestation, was certainly recognized in England in the eighteenth century and 
is still law in the United States. Harden v. Hays, 9 Pa. St. 151; see Boylan v. Meeker, 
28 N. J. L. 274, 294. But cf. Sewall v. Robbins, 139 Mass. 164, 29 N. E. 650. See 2 
WicmoreE, EvipENcE, §§ 1033, 1514. This principle furnishes an ample basis for the 
decision in Wright v. Littler. 

® But it was cited for this rule by counsel in Doe d. Sutton v. Ridgway, supra, and 
et v. gy supra, and in McNALty, EVIDENCE, 386 (1802), and Swirt, EVIDENCE, 
125 (1810). 

10 Stobart v. Dryden, 1 M. & W. 615, 626. 

11 Rex v. Drummond, 1 Leach 337 (1784), contains a brief dictum, to that effect. 
Rex v. Woodcock, 1 Leach 500, 502 (1788), a homicide case, states the rule without 
noticing any limitation to such{cases. The remarks in the Douglas Peerage case, 2 
Hargr. Collect. Jurid. 387, 389, 397 (1769), were not only of the most cursory sort, but 
we addressed merely to the weight of evidence plainly admissible, and already before 
the court. 

22 Doe d. Sutton v. Ridgway, supra; King v. Mead, supra; 

1 McNALLY, EVIDENCE, 381, 386 (1802); Swirt, EVIDENCE, 124 (1810). The state- 
ment of the latter book on this point appears to be copied from the former and adds 
little to its authority. 3 

144 McFarland »v. Shaw, 4 N.'C. 200; 2 Carolina Law Repository, 102 (1814). See 
Jackson v. Vredenburgh, 1 Johns. (N. Y.) 159, 163 (1806). 
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one from this scanty evidence. It appears, rather, that these declara- 
tions were so familiar in homicide cases that they escaped the applica- 
tion of the hearsay rule, along with other common sorts of evidence; 
that when the resulting exceptions to that rule began to be reasoned about, 
it was widely argued that this one rested on a principle equally applicable 
to civil cases; but that the alleged general principle inspired so little con- 
fidence that when the courts were squarely asked to adopt the extension 
it was unanimously rejected, almost without a struggle. 

That this should have been the outcome in 1800 is in itself strong 
evidence against the peculiar credibility claimed for dying declarations. 
To-day the increasing disbelief in divine vengeance, the obvious security 
from human retribution afforded by approaching death, and the great 
variety of motives to falsehood which may operate even upon a dying 
man,” make it still more difficult to justify the admission of dying dec- 
larations on any reasoning which does not call for the admission of all 
apparently honest declarations of persons whose testimony has become 
unavailable through death.“ Furthermore, an apparent readiness to 
reconsider settled points of evidence necessarily encourages vexatious 
appeals; and the result in the principal case is to admit, without cross- 
examination, the testimony of the deceased party to a transaction while 
the mouth of his living adversary is closed by statute which the court 
cannot amend.!’ It would seem, therefore, that the adoption of this 
new rule of evidence, so sweeping, and of such debatable expediency, 
should be left to the consideration of the legislature. 





STATE REGULATION OF THE SALE OF Stocks, Bonps, AND OTHER 
INVESTMENT SECURITIES.—A recent decision holding invalid the 
Michigan statute popularly known as the “Blue Sky” law raises the 
interesting question of how far a state may regulate the sale of stocks, 
bonds, and investment securities. Alabama & New Orleans Transpor- 
tation Co. v. Doyle, 210 Fed. 173. Inthe last few years there has been a 
large increase in the number of investment securities of speculative 
nature and uncertain value. And by means of branch investment 
houses and traveling salesmen, the market for them has come to include 
an ever increasing proportion of the public. The liberty to carry on any 
business is within the protection of the Fourteenth Amendment,! and 
any limitation on this liberty must be justified under the police power. 
Restrictions on liberty are proper if reasonably adapted to the securing of 





16 These motives may operate with more than ordinary force at a time when the op- 
portunity to gratify revenge or affection is known to be slipping rapidly away. That 
they often do lead to falsehoods has been recognized. See 1 STEPHEN, Hist. CRIM. 
Law, 448; Carver v. United States, 164 U.S. 694, 697, 17 Sup. Ct. 228, 230. 

16 This broad exception to the hearsay rule has been adopted by statute in Massa- 
chusetts. 1902 Mass. R. L. c. 175, § 66. 

17 t909 KAN. GEN. STAT. c. 95, § 5914. This objection to the adoption of the rule 
in the principal case by decision is not confined to Kansas. Similar statutes prevail 
throughout the United States. They are collected in 1 WicMoRE, EVIDENCE, § 488. 


1 Allgeyer v. Louisiana, 165 U.S. 578, 589, 17 Sup. Ct. 427, 431; Lochner v. New 
a 198 U. S. 45, 25 Sup. Ct. 539; Adair ». United States, 208 U. S. 161, 28 Sup. 
be. 277. 
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a recognized social interest.2 The preserving of the economic stability 
of society by protecting individuals from the loss of property by fraud 
has been recognized as securing a social interest. Accordingly, the courts 
have held valid, statutes which require licenses and indemnity bonds 
from those dealing on a commission in farm produce,‘ or requiring li- 
censes from pawn brokers § and peddlers *; also such statutes as require 
that oleomargarine should be labelled as such.’ In certain cases it has 
been considered that it is to the social interest to protect the individual 
from loss to his property even when fraud is not involved. Many pro- 
visions with regard to insurance companies and banks are aimed at safe- 
guarding the public from the results of unforeseen misfortunes or bad 
management.’ Protecting the weak and ignorant from improvident 
contracts and other losses resulting from the losers’ folly has been rec- 
ognized as a social interest in usury and other similar legislation.° 
Protecting the ignorant and improvident from loss in the stocks or 
securities of “wild-cat” schemes of a fraudulent or highly uncertain 
nature, might well be a subject for legislative action. But there is a 
strong public interest in the general freedom of business and the liberty 
of the individual to buy and sell as he chooses.!° To be upheld as rea- 
sonable the benefits from any legislation must outweigh the restraint on 
liberty thus involved." A peculiar danger of deception, or unwise 
speculation in stocks, bonds, and other securities comes from the diffi- 
culty which the untrained man finds in distinguishing between those 
that are valuable and those that are worthless. Accordingly, it would 
probably not involve an unreasonable restraint on liberty to require the 
licensing of the sellers and the recording of securities, in order to make 


it more difficult for the fraudulent to operate; nor would it be too 





2 See Mugler v. Kansas, 123 U. S. 623, 661, 8 Sup. Ct. 273, 297; Ex parte Whit- 
well, 98 Cal. 73; 27 Harv. L. REV. 573. 

3’ Cootey, Const. Limitations, 7 ed., p. 887. Plumley v. Massachusetts, 155 
U. S. 461, 15 Sup. Ct. 154; State v. Moore, 104 N. C. 714, 10 S. E. 143; Steiner v. 
Ray, 84 Ala. 93, 4 So. 172; Commonwealth v. Crowell, 156 Mass. 215, 30 N. E. tors. 

4 State v. Wagener, 77 Minn. 483, 80 N. W. 633; contra, People v. Berrien Circuit 
Judge, 124 Mich. 664, 667, 83 N.W. 594, 595. Compare also W. W. Cargill Co. ». 
Minnesota, 180 U.S. 452, 21 Sup. Ct. 413. 

5 City of Grand Rapids v. Braudy, 105 Mich. 670, 64 N. W. 29. 

6 People v. Russell, 49 Mich. 617. 

7 Plumley v. Massachusetts, supra. 

8 FREUND, THE PoLicE Power, § 400. For a discussion of the extent to which 
the regulation of insurance companies has gone, see 25 Harv. L. Rev. 372. The case 
which goes the farthest in allowing the regulation of banks is that which holds con- 
stitutional the statute providing that all banks must contribute to a guaranty fund 
to protect depositors against the failing of any bank. Noble Bank ». Haskell, 2t9 
U.S. 104, 31 Sup. Ct. 186. 

® The principle that the police power justifies the preventing of improvident con- 
tracts has been applied to protect laborers in getting their wages in cash and at frequent 
intervals. Re House Bill, No. 1230, 163 Mass. 589, 40 N. E.|713. Hancock ». 
Allen, 121 Ind. 366; Peel Splint Coal Co. v. State, 36 W. Va. 802. Also in the case of 
preventing sales ona margin. Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 368. Com- 
pare cases where restrictions on the sale of trading stamps have been held uncon- 
stitutional. State v. Dodge, 76 Vt. 197, 56 Atl. 983; People v. Gillson, 109 N. Y. 389; 
State ». iene 73 N. H. 31, 58 Atl. 958. 

10 For a further discussion of the legislative power to limit the freedom of contract, 
see 27 Harv. L. REv. 372. 

1 Lochner v. New York, supra. 
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great a restraint to require the giving of complete data as to the condi- 
tion of the company and the nature of the security in order to make 
more clear the merits of an investment proposition. 

The Michigan statute goes far beyond this. It also gives to a Com- 
mission the right to prohibit the sale entirely if it finds that “the sale 
would in all probability result in a loss to the purchaser.” * This would 
seem to go far beyond what is necessary for protection against fraud, 
and the restriction of the liberty of the purchaser having knowledge of 
the facts, in choosing for himself what are for him good or bad invest- 
ments is so sweeping as to be an unreasonable way of preventing loss 
from folly. The same extreme paternalism is shown in the provision that 
the sale of all securities is forbidden for thirty days after filing data with 
the Commission. When one considers the multitude of sound securi- 
ties affected and the necessity in many cases of quick sales in order 
properly to finance legitimate business ventures, the restraint on liberty 
is clearly improper.” 

Assuming that some regulation of the sale of securities is within the 
due process clause the question remains whether such regulation is an 
interference with interstate commerce in so far as it affects the sale of 
stocks and bonds brought in from outside the state. A state may not 
ordinarily tax or require a license fee for the negotiating of contracts 
which contemplate the interstate shipment of an article of commerce." 
An insurance contract made with a foreign company which contemplates 
the interstate transfer of a policy is not interstate commerce.” On the 
other hand, lottery tickets are the subject of interstate commerce.” 
An early decision holds that the dealer in foreign bills of exchange is not 
engaged in interstate commerce and may be taxed by a state!” but the 
modern tendency to consider bonds and negotiable securities as analo- 
gous to chattels would indicate that they would now be held to be the 
subject of interstate commerce.!* However, regulations of the sale if 
properly within the police power would probably be justified even though 
interstate commerce were affected.! 





2 This also may be an improper delegation of legislative power. The rule laid down 
is so indefinite that the determining of each case would be very close to an exercise of 
discretion legislative in nature rather than acting as an executive in carrying out a rule 
laid down. See 15 Harv. L. Rev. 852; 21 Harv. L. REV. 205. 

13 The Bulk Sales Acts providing a delay of sales in bulk by a dealer until a reason- 
able time to notify creditors are clearly distinguishable. Lemieux v. Young, 211 U. S. 
489, 29 Sup. Ct. 174; Kidd »v. Musselman, 217 U. S. 461, 30 Sup. Ct. 606. 

1 Robbins v. Shelby County Taxing District, 120 U.S. 489, 7 Sup. Ct. 492; Rearick 
v. Pennsylvania, 203 U. S. 507; Caldwell v. North Carolina, 187 U. S. 622, 23 Sup. 
Ct. 229; International Text Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481. 

% Paul v. Virginia, 8 Wall. (U. S.) 168; N. Y. Life Insurance Co. v. Deer Lodge 
County, 231 U. S. 495, 34 Sup. Ct. 167. 

16 The Lottery Case, 188 U. S. 321, 23 Sup. Ct. 321. 

17 Nathan v. Louisiana, 8 How. (U. S.) 73. 

18 See Wheeler v. Sohmer (Sup. Ct. U. S., April 20, 1914, not yet reported). Title 
to lottery tickets passes by delivery. Possibly a distinction might be taken between 
those written instruments which are negotiable and stocks which might be classed 
with insurance policies, but this hardly seems reasonable. 

19 Plumley v. Massachusetts, supra. It might perhaps be contended that the reg- 
ulation of stocks and bonds should be limited by the “original package” doctrine. 
Leisy v. Hardin, 135 U.S. 100, 10 Sup. Ct. 681, but it is submitted that no court would 
apply that doctrine in such a case. 
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THE PROBLEM OF GOING VALUE. — The normal price of an article 
produced under competitive conditions gives the producer a fair return 
(and no more) plus the cost of production. The regulation of rates of 
public service companies is an attempt to fix by artificial means, in the 
absence of competition, a price which will limit compensation to a fair 
return plus the cost of production. If no plant were necessary, the cost 
of production would be simply the cost of materials and labor. Since, 
however, there must always be an expensive permanent business equip- 
ment, an additional element of production cost is the yearly cost of the 
use of the present outlay of capital devoted to the public.! This present 
outlay of capital amounts to the original cost of the full business equip- 
ment, minus physical depreciation, and plus or minus any increase or 
decrease in value of the equipment due to a change in the present “cost- 
value” of that equipment.? Rates must be charged, then, which will 
meet operating expenses and yield a fair return on the present cost-value 
of property in use, ascertained in the way just mentioned. 

Much difference of opinion exists as to whether what is called “going 
value” should be included in the computation of the present cost-value 
of the property in use.’ A recent case in the New York Court of Appeals, 
in including it, follows the better view. People v. Willcox, 104 N. E. ott. 
The confusion, it is submitted, is due to a lack of understanding of what 
“going value,” used in this connection, really amounts to. It clearly 
cannot include the capacity to continue to make large profits under 
rates which have not been found to be reasonable. But it is true, in the 
first place, that there is a great difference between the naked plant of a 
manufacturing concern, its “bare bones,” * and a running business into 
which life has been infused by means of a system or organization.’ Such 





1 The discussion up to this point is condensed from an article on “Fair Value for 
Rate Purposes,” by Robert H. Whitten, in 27 Harv. L. REv. 410. 

2 This seems to be, roughly, a fair statement of the best method of computing the 
present cost-value of the property devoted to the public. Other methods, of course, are 
possible. See Mr. Whitten’s article, supra. This present cost-value must be carefully 
distinguished from the enhanced value of a concern due to the large profits it may re- 
turn, which, of course, would be useless for rate purposes. The expression “present 
cost-value”’ is used because it is thought to express the conception of the capital charge 
on which the company is allowed to earn a fair return better than the expression 
Ba value” does. The courts, however, almost uniformly use the term “present 
value.” 

3 Cases holding that it should be included are: Public Service Gas Co. v. Board of 
Commissioners, 84 N. J. L. 463, 87 Atl. 651 (this case and the principal case are now 
the two leading cases on the subject); Venner Co. v. Urbana Waterworks, 174 Fed. 
348; Des Moines Water Co. v. City of Des Moines, 192 Fed. 193; Pioneer Tel. & Tel. 
Co. v. Westenhaver, 29 Okla. 429, 118 Pac. 354; Application of the Northern Michigan 
Power Co., Orders and Opinion of Michigan Railroad Com., Vol. II, No. 1, p. 25. 

Cases holding that the item should not be allowed are: Cedar Rapids Water Co. ». 
City of Cedar Rapids, 118 Iowa 234, 91 N. W. 1081; Consolidated Gas Co. v. City 
of New York, 157 Fed. 849; Mayhew v. Kings County Lighting Co., 2 P.S. C. rst Dist. 
(N. Y.) 659 (the principal case before the commission) ; Municipal League of Phoenix 
v. Pacific Gas & Electric Co. (decision of the Arizona Commission) reported 21 A. Tel. 
& Tel. Co. leaflets 699 — see particularly pp. 715-717; Fuhrmann »v. Cataract Power 
& Conduit Co., 3 P. S. C., 2d Dist. (N. Y.) 656. The New York commissions, however, 
will be forced to alter their views because of the decision in the principal case. 

* Quoted from the opinion of Mr. Justice Lurton in Omaha v. Omaha Water Co., 
218 U. S. 180, 202, 30 Sup. Ct. 615, 620. 

5 See an especially good statement in M. K. & T. Ry. Co. v. Love, 177 Fed. 493, 496. 
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a system costs money. Brain work creates it; and that brain work, and 
necessary incidental expenses, must be paid for. In the second place, 
since the organization, when completed, is a recognized permanent in- 
strument of production, the necessary cost of perfecting it is part of the 
capital expenditure. Proof of this is found in the fact that it does not, 
like an operating expense, produce an immediate return, but goes into 
something permanent which without additional outlay brings in its re- 
turn year after year—the distinguishing characteristic of capital 
expenditures. 

Such going value, then, seems clearly an element of capital charge. But 
in estimating it a difficulty arises from the fact that the expense of ac- 
quiring it includes portions of the salaries of employees, which are 
charged to operating expenses. How shall the amount of salaries which 
has gone to acquiring this going value be determined? It is best done 
by adopting a system which takes into consideration the period of time, 
during the building up of the system, in which the original capital lay 
unproductive — a loss which is clearly an element of the cost. The 
investors who place their money in an enterprise which they know will 
not give them a fair return until a system is perfected, put into the in- 
vestment during these first years the amount of money which they would 
have received as interest or profit on their capital in another business. 
To that amount, under normal circumstances, the plant’s present cost- 
value is increased, that is, in addition to the physical materials, the 
plant has cost the use of the capital during the unproductive period. This 
includes the cost of personal services in constructing the organization, 
because that amount which has been charged to operating expenses has 
to that extent cut down the theoretically justifiable profits. 

One more matter must be noted as to the estimation of a plant’s 
going value. In all matters of valuation, the figures taken represent the 
present cost-value, not the actual cost-value. Thus, if poor manage- 
ment made the physical plant cost more than it should, the company can 
fix its present cost-value only at what it should be, not at what it actually 
cost the company to acquire it. So it is with going value. Its present 
cost-value must not be fixed with reference to the actual facts. A 
hypothetical plant, built simultaneously with the existing one, must be 
taken as the criterion, and the present cost-value of its operating sys- 
tem, i. e. its going value, found. In the principal case, it would seem 
that the present cost-value of the going value was computed solely with 
reference to the existing plant; and in this respect the case seems 
objectionable. 





PRIVILEGE IN PETITIONS FOR ParpDon.— Privilege in the law of libel 
and slander is of two kinds: that which is defeasible by proof of malice, 
and that in which malice or wrong motive is not considered. To allow 





6 The analogy of interest during the physical construction of the plant is helpful. 
The sum that the capital would have earned at a fair interest (query, whether this should 
not be at a fair profit) during the construction period is added to the capital, for the 
plant has cost the use of the capital during this period. Long Branch Commission ». 
Tintern Manor Water Co., 70 N. J. Eq. 71, 62 Atl. 474; Pioneer Tel. & Tel. Co. ». 
Westenhaver, supra. 
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the defense of absolute privilege is in effect temporarily to deprive the 
libeled party of all protection from defamation. The justification 
must rest on the principle that where the demands of the public wel- 
fare and the right of the private individual conflict, the latter must 
yield! But the hardship on the victim of the defamation and the op- 
portunity for abuse require the privilege to be narrowly restricted. 
Communications made in the course of, and with reference to, judicial 
proceedings illustrate the reasons for ‘the immunity. The object is 
to eliminate from the speaker’s mind the fear of vexatious litigation, or 
even of damages at the hands of a jury who may mistake apparent for 
actual malice, which might deter him from saying what the court wants 
to hear.? Judicial officers are protected to assure the independence of 
the judiciary.* Party, counsel, or advocate, in what is spoken or pleaded, 
are privileged on the ground that the law seeks to give every litigant 
a chance to have his case fearlessly presented. The immunity to 
witnesses is further necessitated because of the inherent difficulties 
which at best attend extracting the truth from their testimony.’ It 
will thus be seen that in each case the policy in favor of immunity is 
very strong. The American cases tend to apply the principle more 
narrowly than the English, as is shown by the requirement that the 
pleadings be relevant. But a recent case treats as absolutely privileged 
a petition to a state governor for pardon. Connellee v. Blanton, 163 
S. W. 404 (Tex. Civ. App.). The result is reached on the ground of the 
analogy to pleadings in civil actions, and to petitions and memorials to 
legislatures, and on the further ground that the stete constitution 
especially guaranteed the right to apply for redress of grievances. 
The power to pardon offenses against the state is usually given to 
the governor by the state constitution. The power was originally 
thought of as an attribute of the English sovereign. And its perpetua- 
tion in the United States seems justified as a sort of supplemental 
machinery, required by the rigidity of criminal procedure, to relieve 
those who, though technically guilty, may be morally innocent or meri- 
torious.’ Pardons issue of grace, not of right. And a petition merely 
sets forth considerations calculated to convince the executive that 
clemency should be exercised. The peculiar reasons making pleadings 
privileged seem lacking. Since the litigant in court is conceived to 
have a right to have his claim decided in accordance with certain legal 
principles, he is given unrestricted opportunity to make full disclosures. 
The petitioner for pardon, on the other hand, is only entitled to appeal 





1 See Bower, CopE oF ACTIONABLE DEFAMATION, 362 
2 See Dawkins ». Lord Rokeby, L.R. 7 H. L. 744, 755. 

3 Scott v. Stansfield, L. R. 3 Ex. 220. In the days when the independence of the 
English judiciary was not thought important, the privilege seems nevertheless to 
have been sustained on the peculiar ground that the king could not with propriety 
object to what he himself said through the medium of one of his judges. See Bower, 
CopE oF ACTIONABLE DEFAMATION 373. 

4 Munster v. Lamb, 11 Q. B. D. 588. 

5 Seaman ». Netherclift, 2C.P.D.53. The further explanation has been suggested 
that since the witness is compelled by subpenc to testify, he should not be punished 
for an innocent attempt to comply. See Dawkins v. Rokeby, L. R. 8 Q. B. 255, 267. 

6 See 23 Harv. L. REV. 645. 
7™See 26 Harv. L. REv. 644. 
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to the governor’s discretion; there is no right to a correct decision. 
Again, unrestrained disclosures seem relatively unimportant in a petition 
for pardon, since, unlike the case of an action where there are pleadings, 
the petitioners may, without amending their petition, bring forward 
further grounds for clemency; and the executive in deciding whether to 
grant immunity is not confined to a consideration of the facts and 
reasons adduced by the petitioners. Furthermore, this informality may 
make such petitions a mere cloak for libel, whereas judicial proceedings 
would not be instituted for the sole purpose of inserting a libel in the 
pleadings. As to the analogy relied on to memorials to legislatures, 
such petitions, by the better view in America, are only absolutely priv- 
ileged when they become a part of the legislative proceedings. The 
clause in the Texas Constitution would not seem to change the situation, 
for it only assures the right to file the petition, not to have an adjudica- 
tion. And the ever increasing facilities for disseminating what is pub- 
lished seems a further argument to reénforce the policy against extend- 
ing the privilege. 





RIGHT OF CORPORATION TO PURCHASE ITS Own Stock. — No subject 
presents greater conflict on the authorities than the right of a corpora- 
tion to purchase its own shares. While the majority of American de- 
cisions permit corporations to do this, provided the rights of creditors 
are not involved,! the English authorities and a substantial minority of 
the American courts hold such transactions wlira vires. They argue that 
such a power is not one which it is necessary that the corporation should 
possess to carry on its business satisfactorily. A number of the juris- 
dictions following this view, however, have held that the receipt of 
shares in satisfaction or as security for an indebtedness is quite within 





8 See Cook v. Hill, 3 Sandf. (N.Y.) 341. In England the early case of Lake ». King, 
1 Saund. 131 a, is said to have established the principle that petitions to Parliament 
are absolutely privileged. See OpcEers, LrpEL AND SLANDER, 3 ed., 209. And the 
same was held still earlier of a petition to the Queen. Hare and Mellers Case, 3 Leon. 
138, 163. Both of these early cases seem to proceed on the theory that Parliament 
and the Crown are part of the judicial system of England. They furnish, therefore, 
no analogy for petitions to American legislatures. 

9 Art. 1, § 27, “‘The citizens shall have the right in a peaceable manner, to assemble 
together for their common good, and to apply to those invested with the power of 
government for redress of grievances or other purposes, by petition, address, or re- 
monstrance.”’ It should be observed that peculiar provisions in a state constitution, 
creating a Board of Pardons and providing for formal applications and hearings, may 
substantially amount to forming a separate judicial tribunal. Keenan ». McMurray, 
34 Pitts. Leg. J. nN. s. 223. 


1 Hartridge v. Rockwell, R. M. Charlton (Ga.), 260; Dupee v. Boston Water Power 
Co., 114 Mass. 37; Chicago, etc. R. Co. v. Marseilles, 84 Ill. 643; Porter ». Plymouth 
Gold Mining Co., 29 Mont. 347, 74 Pac. 938; Fremont Carriage Mfg. Co. ». Thom- 
sen, 65 Neb. 370,91 N. W. 376. But note that while wlira vires, the transaction is not 
so objectionable as to justify quo warranto against the corporation. State v. Minnesota. 
Thresher Mfg. Co., 40 Minn. 213, 41 N. W. 1020. 

2 Trevor v. Whitworth, L. R. 12 A. C. 409; Maryland Trust Co. 2. Nat. Mechanics 
Bank, 102 Md. 608, 63 Atl. 70; Wilson v. Torchon Lace & Mercantile Co., 149 S. W. 
1156 (Mo.); Coppin ». Greenlees & Ransom Co., 38 Oh. St. 275; German Savings 
Bank v. Wulfekuhler, 19 Kan. 60. . 
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the corporate powers.’ If in these cases the corporation has power to 
receive its own shares, there seems no reason in the nature of things why 
it has not power to purchase under other circumstances. Moreover, 
the objection cannot be raised that the corporation by such dealings 
increases or diminishes its capital stock, a thing frequently forbidden 
by statute, because the authorities are practically unanimous in hold- 
ing that the purchase does not extinguish the shares bought but merely 
transfers them into the hands of the company. Hence the objection 
to the practice instead of resting on a lack of power must find its logical 
basis in the disadvantages to other shareholders and to corporate cred- 
itors which may result from such transactions. 

There seem two objectionable features to such purchases so far as 
other shareholders are concerned. First, the purchase of shares re- 
duces the amount of capital embarked in the corporate enterprise and 
thus the burden of meeting the company’s liabilities falls more heavily 
on the remaining shares. In the event of insolvency, in case share- 
holders have some form of individual liability, or if they are only liable 
to the full par value of their stock, the amount for which each share- 
holder may be held is made correspondingly larger. Second, the buy- 
ing in of stock with corporate funds in part contributed by a minority 
opposing the sale may well enable a rival majority to obtain a strangle 
hold upon the corporate affairs, since the amount of votable stock is 
thereby temporarily at least decreased ° and the influence of the majority 
made correspondingly greater. These considerations, however, do not 
furnish a conclusive ground for absolutely prohibiting such transac- 
tions, but merely should give to «any non-consenting shareholder a 
right to have them set aside.” 

The objections as to the reduction of the fund available for the pay- 
ment of the company’s debts apply even more strongly to creditors, 
but the courts seem more or less at a loss as to how to treat this situa- 





3 Taylor v. Miami Exporting Co. 6 Oh. 176; see St. Louis Rawhide Co. ». Hill, 72 
Mo. App. 142, 148 (in payment of a debt due the corporation); see German Savings 
Bank v. Wulfekuhler, 19 Kan. 60, 65 (in security of a debt due the corporation); State 
v. Oberlin Building & Loan Association, 35 Oh. St. 258 (took stock and released from 
liabilities on it and collateral). Likewise receipt by way of gift or devise would prob- 
ably be sustained in these jurisdictions although the question has only been adjudi- 
cated elsewhere. Lake Superior Iron Co. v. Drexel, 90 N. Y. 87; Rivanna Navigation 
Co. v. Dawsons, 3 Gratt. (Va.) 19. 

4 On the theory of choses in action, this is hardly sustainable, but the stock is appar- 
ently treated more like a chattel or negotiable note, and, in the absence of contrary 
evidence is considered to be merely temporarily retired and to be subject to re-issue. 
State v. Smith, 48 Vt. 266; City Bank of Columbus ». Bruce, 17 N. Y. 507; Common- 
wealth v. Boston & Albany R., 142 Mass. 146, 7 N. E. 716; see Williams v. Savage 
Mfg. Co., 3 Md. Ch. 418, 452; Currier v. Lebanon Slate Co., 56 N. H. 262, 268; Tay- 
lor v. Miami Exporting Co., 6 Oh. 176, 219; contra, 1 MORAWETZ, PRIVATE CorPo- 
RATIONS, 2 ed., § 112. 

5 For although shares of stock bought in by the corporation are not extinguished 
they cannot of course be voted while held by the company. American Ry. Frog Co. 
v. Haven, tor Mass. 398; M’Neely v. Woodruff, 13 N. J. L. 352. 

6 For a more detailed explanation of this objection, see 1 MACHEN, MopERN LAw 
oF CorPporRATIONS, § 626. 

7 Currier v. Lebanon Slate Co., 56 N. H. 262; cf. Glenn v. Hatchett, 91 Ala. 316, 
8 So. 656; (agreement to release a shareholder from unpaid subscriptions on stock, 
retiring a part and treating remainder as fully paid). 
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tion. Many courts have held that the assets of the corporation are a 
trust fund for the benefit of creditors.* But this theory even if valid 
does not solve the problem, for the assets do not become a trust fund 
until the corporation is insolvent, and it is clear that even before in- 
solvency a reduction in the actual capital may work a detriment to 
creditors in that it takes away their right to look to the entire capital 
as a security for the indebtedness of the corporation. The proper treat- 
ment of the situation would seem to be on the recognized principle of 
fraudulent conveyances. That is, any such reduction is a fraud on prior 
creditors because it is a distribution of assets for which nothing of value 
to the creditors is received in return; and on subsequent creditors be- 
cause they contract on faith of assets represented by the capital stock.” 
Accordingly a purchase by an insolvent corporation of its own shares 
either by cash or note should be voidable." If the corporation was 
solvent but made the payment from its capital fund, it would seem that 
the creditors should in every case be able to avoid the transaction,” 
this being particularly clear where the need of those assets to pay their 
debts could be foreseen. Where the purchase is made from such surplus 
as could legitimately be paid in dividends the above objection would 
not apply, however, because the assets on which the creditors have 
a right to rely have not been depleted.“ Yet, if the result would 
be to free from individual liability a shareholder who would otherwise 
be personally liable to creditors, it would seem that the transaction 
should be voidable, but only to the extent of permitting a recovery by 
the creditor of the amount of this personal liability.» In a recent case, 





8 This theory was first adopted by Story, J., in Wood ». Drummer, 3 Mason (U. S.) 
308. 

9 See Graham »v. Railroad Co., 102 U.S. 148, 161; Hollins v. Brierfield Coal & Iron 
Co., 150 U. S. 371, 383. 

10 Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 50 NN. W. 1117. Fora fuller 
discussion of this problem, see 20 Harv. L. REv. 4o1. 

1 Inre Smith Lumber Co., 132 Fed. 618; Buck v. Ross, 68 Conn. 29 (using the lan- 
guage of the trust theory). 

2 The corporation should be treated as under an absolute duty to keep its entire 
capital fund as a margin of safety for creditors. On this theory any decrease in that 
fund would be a fraud upon them even though at the time its retention seemed un- 
necessary. 

18 Hence the cases which purport to proceed on the trust theory, despite the fact 
that no trust should arise until after insolvency, have in general protected the cor- 
porate creditors by holding such transactions void as to them. Crandall v. Lincoln, 
52 Conn. 73 (showing that the shareholder will not be permitted to retain the assets 
received, as a bond fide purchaser without notice); Tait v. Pigott, 32 Wash. 344, 73 
Pac. 364. See Hamor v. Taylor-Rice Engineering Co., 84 Fed. 392. But see Marvin 
v. Anderson, 111 Wis. 387, 87 N. W. 226. And note the same result where dividends 
are paid out of the capital fund. Fricke v. Angemeier, ror N. E. 329 (Ind.); Detroit 
_ v. Goodrich, 175 Mich. 168, 141 N. W. 882. Contra, McDonald ». Williams, 
174 U.S. 397. 

14 1 Coox, CorPORATIONS, 7 ed., § 311; Fraser v. Ritchie, 8 Ill. App. 554; Howe Grain 
& Mercantile Co. v. Jones, 21 Tex. Civ. App. 198, 51 S. W. 24; Dock v. Schlichter Jute 
Cordage Co., 167 Pa. St. 370, 31 Atl. 656. In 1 MAcHEN, MopERN Law oF Corpor- 
ATIONS, § 626, it is argued that a fraud upon creditors occurs here, since the reduction of 
the amount of capital stock outstanding makes it possible for the corporation to there- 
upon reduce its assets to the point to which the capital has been reduced. This argu- 
ment, however, assumes that stock purchased is retired and reduces the amount of 
capital which we have seen to be contrary to authority. See Note 4. 

148 No cases upon this point have been found. It is submitted, however, that there 
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however, a corporation having a surplus in hand purchased stocks 
outstanding by note. It was held that, on subsequent insolvency of the 
company the holder could not come in with general creditors to claim a 
dividend from the company upon his claim. In re Fechheimer-Fishel 
Co., 50 N. Y. L. J. 2853 (C. C. A., 2nd Circ.). It is possible that there 
were elements of fraud in the transaction not fully disclosed by the re- 
port which justified this result. Unless there were such facts, if we con- 
cede the power of the corporation to purchase its own stock, there seems 
no reason why the creditors should have been allowed to avoid this 
transaction. 





THe RicHt TO TAKE FIsH AND GAME IN NAVIGABLE NoN-TIDAL 
Waters. — Since it is often said that only those waters in which the 
tide ebbs and flows are navigable under the common law of England, it 
is important to observe carefully the technical meaning of the word 
navigable when so used. At an early date title to the land beneath the 
sea and tidal rivers was conceived to be in the king,! whereas title to the 
land under inland waters where the tide did not ebb and flow, was in 
the private riparian proprietors.? Perhaps because tide water in Eng- 
land included nearly all water navigable in fact, or because of the Lord 
Admiral’s jurisdiction over shipping in tidal waters,’ the term “navigable 
water” came to be loosely used as a synonym for tide water. 

While no one can obtain absolute property in fish and game except 
by reduction to possession,* and therefore their ownership while un- 
captured does not go with the realty; the right to take creatures fere 
nature, transiently upon land, is recognized as a valuable property 
right incident to its ownership.’ So in ancient times, the right to fish in 
the sea was the exclusive prerogative of the king as lord of the soil; but 
either by Magna Charta, or by the gradual encroachment upon royal 
prerogative as the representative character of the sovereign became 
recognized, the king’s right to the sea came to be regarded as held in 
trust for the public, and the right to fish became free and common to all.® 
This right though arising independently of the public ownership of the 
soil, thus chanced here to be co-extensive with the right of navigation. 
In English non-tidal streams, however, the exclusive right of fishery is 
in the riparian proprietor of the soil.? Inasmuch as these inland waters 





is no fraud in the transaction as against creditors except as it releases the shareholder 
from individual liability and that creditors cannot set aside the transaction to any 
greater extent and cannot claim the purchase price received for the shares. 


1 Hate, DE JurE Maris, cap. 4. 

2 Tbid., cap. 1. 

3 See Ilchester v. Raishleigh, 61 L. T. N. s. 477, 470. 

4 See Geer v. Connecticut, 161 U.S. 519, 16 Sup. Ct. 600. 

5 So that a statute requiring a license for non-resident hunters is unconstitutional 
as applied to non-resident landowners. State v. Mallory, 73 Ark. 236, 83 S. W. 955. 
And see cases cited in note 14, infra. 

6 See 2 FARNHAM, WATERS AND WATER RiGuts, § 368. 

7 Pearce v. Scotcher, L. R. 9 Q. B. D. 162; Smith v. Andrews, [1891] 2 Ch. 678; 
Murphy ». Ryan, Ir. R. 2 C. L. 143. See Reece »v. Miller, L. R. 8 Q. B. D. 626. As to 
fowling see Fitzhardinge v. Purcell, [1908] 2 Ch. 139. 
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are subject to a public easement of navigation,’ it is clear that the 
right to hunt and fish has no connection with the right of navigation, 
but is an incident of the land. 

Thus in those American jurisdictions where the riparian abutter on a 
non-tidal stream owns to the medium filum® it should follow that on such 
streams the public have no right to take fish and game. But the fact 
that the public right to take fish and game co-exists with the right of 
navigation in tidal or so-called “navigable” waters has led some 
courts to consider these rights inseparable. Such a misconception is 
indicated in the result of a recent Wisconsin decision, holding that the 
public as an incident to the right of navigation, has a right to take 
game, over the privately owned bed of a navigable fresh water stream.” 
Diana Shooting Club v. Husting, 145 N. W. 816 (Wis.). 

Not only is there no historical connection between the right to hunt 
and fish and the right of passage, but there is also no basis on reason or 
analogy for the connection. Although other servitudes in the nature 
of easements may be annexed by custom or prescription to an easement 
of passage," the right to take fish and game cannot be thus annexed 
because it is not an easement but a profit a prendre, which the public 
cannot acquire by customary or prescriptive user.“ Aside from annexed 
incidents, a public right of passage, upon land includes only those rights 
reasonably necessary for the enjoyment of the easement.™ Accordingly 
one who uses a public way as a vantage ground for observing the train- 
ing of horses in adjoining fields,’ or for launching profanity at the ser- 





8 Hate, DE Jure Maris, caps. 1, 2, & 3. The cases in the preceding note all con- 
cern waters navigable in fact. 

® Kinkead v. Turgeon, 74 Neb. 573, 109 N. W. 744; Brown v. Chadbourne, 31 Me. 
9; Fatris v. Bentley, 141 Wis. 671, 124 N. W. 1003; Hardin v. Jordan, 140 U. S. 371, 
11 Sup. Ct. 808; Webber v. Pere Marquette Boom Co., 62 Mich. 626, 30 N. W. 469; 
Lattig v. Scott, 17 Idaho 506, 107 Pac. 47; Cobb v. Davenport, 32 N. J. L. 369; Mid- 
dleton v. Pritchard, 4 Ill. 510; June v. Purcell, 36 Oh. St. 396. 

10 In some American jurisdictions where the bed of streams navigable in fact is 
owned by the state, the right of fishery is of course public. Carson ». Blazer, 2 Binn. 
(Pa.) 475. The rule applied to the Great Lakes is the same as that applied to tide 
waters. Ainsworth v. Munoskong Club, 153 Mich. 185, 116 N. W. 992; Lincoln ». 
Davis, 53 Mich. 375, 19 N. W. 103; Sloan v. Biemiller, 34 Oh. St. 492. 

1 Forrestier v. Johnson, 164 Cal. 24, 127 Pac. 156. In Ohio, seemingly, public 
fishing, but not public fowling, is incident to navigation. Winous Point Shooting Club 
v. Bodi, 20 Oh. Cir. Ct. R. 637. 

2 Art. 9, § 1, of the Wisconsin Constitution provides that navigable streams “shall 
be common highways and forever free . . . without any tax impost or duty therefor.” 
Under this section a statute declaring a public right to take fish in all navigable streams 
had previously been held valid. Willow River Club v. Wade, 100 Wis. 86, 76 N. W. 
273. It is submitted that this section applies only to navigation and that such a statute 
in effect is a deprivation of property without due process of law. See 2 FARNHAM, 
WatTERS AND WATER Ricuts, § 368 c; cf. Hartman v. Tresise, 36 Colo. 146,84 Pac. 
685. 

8 State v. Laverack, 34 N. J. L. 201, 206. 

4 Gatewards case, 6 Coke, 59 b; Ordeway v. Orme, 1 Bulst. 183; Johnston v. O’Neill, 
[z911] A. C. 552; Smith ». Andrews, [1891] 2 Ch. 678; Murphy ». Ryan, Ir. R. 2 C. L. 
143; Cobb v. Davenport, 33 N. J. L. 223; Beach v. Morgan, 67 N. H. 529, 531, 41 Atl. 

49, 350. 
: as Woodruff v. Neal, 28 Conn. 165; Stackpole v. Healy, 16 Mass. 33; Cole v. Drew, 
44 Vt. 40. 
16 Hickman v. Maisey, [1900] 1 Q. B. 752. 
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vient owner,!” or for frightening '* or shooting !® his game, becomes a 
trespasser upon the servient tenement. And one in the pretended exercise 
of an easement of navigation over privately owned subaqueous land, 
who takes ice *° from the surface or gravel 7! from the bed of the stream 
is likewise clearly a trespasser. The argument that as fish and game 
have no owner, anyone has a right to take them wherever he has a right 
to be, is thus answerable in that the taker has no right on the highway 
for that purpose. On these grounds the majority of the courts have 
reached a result opposed to that of the principal case.” 





_THE DEVELOPMENT OF WHITBY 2. MITCHELL. — The recent case of 
In re Park’s Settlement, [1914] 1 Ch. 595,' contains a new application 
of the rule in Whitby v. Mitchell,? against limiting land to an unborn 
person for life, with remainder to the issue of that person, which, accord- 
ing to In re Nash, is the modern English form of the old rule against a 
possibility upon a possibility. In Park’s Settlement, land was limited 
(in the events that happened) to the use of John Foran for life, and after 
his death, if he left a widow surviving him, to the use of such widow for 
her life, and after her decease, if he left issue surviving him, to such 
issue or such of them as should attain the age of twenty-one years. 
John Foran was a bachelor at the date of the deed and afterwards mar- 
ried and had one child. His wife and child survived him, and on the 
death of his wife, the validity of the limitation to his issue was ques- 
tioned on the ground that, as he, being a bachelor, might have married a 
lady unborn at the date of the deed, the limitation of a remainder to 
children who might be born of her as his wife, following a limitation to 
her for life, offended against the rule. Eve, J., held that the contention 
was well founded, and that the limitation to the issue was void. If this 
is a correct application of the rule, it seems to open up the way to new 
and unexpected catastrophes. It does not seem to be material that 
John Foran was a bachelor, for, if he had been married and his wife and 
child had been living at the date of the deed, it was possible that they 
might have died, and that another wife (unborn at the date of the deed) 
and another child might have survived him. And, if the child of the 
first marriage in fact survived, he could not take under the limitation, 
because, until the event, it was possible that he might have died, and a 
child of the second marriage, and not he, might have survived. As the 





17 Adams 2. Rivers, 11 Barb. (N. Y.) 390. 

18 Harrison v. Rutland, [1893] 1 Q. B. 142. 

19 The Queen »v. Pratt, 4 E. & B. 860; L. Realty Co. v. Johnson, 92 Minn. 363, 100 
N. W. 94. 
20 Washington Ice Co. v. Shortall, ror Ill. 46. 

21 Archer v. Greenville Sand & Gravel Co., 34 Sup. Ct. 567. 

# See dissent in Sterling v. Jackson, 69 Mich. 488, 519, 37 N. W. 845, 86x. 

% Hunting — Schulte v. Warren, 218 Ill. 108, 75 N. E. 783; Sterling v. Jackson, 69 
Mich. 488, 37 N. W. 845; State v. Shannon, 36 Oh. St. 423; fishing — Hooker 2. 
Cummings, 20 Johns. (N. Y.) 90; Adams ». Pease, 2 Conn. 481. 


1 The case is also reported 58 Sol. J. 362. 
2 42 Ch. D. 404, 44 Ch. D. 85 (1890). 
2 [1910] 1 Ch. D. pp. 9-10. 
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limitation must have been good or bad at the date of the deed, the sub- 
sequent events would not affect it. So a testator might devise land to a 
son for life, with remainder to his son’s children in fee, and with power for 
the son to appoint a life estate 1o his widow in precedence of the remain- 
der to the children. If the son were young at the testator’s death, he 
would very likely marry a wife unborn at that time, and, if he exercised 
the power in her favor by appointing a life estate to her, the remainder 
to his children in fee would be rendered invalid. Lord Coke would 
probably have managed this better with his rule regarding common 
possibilities and double possibilities.‘ He would have said that, the 
remainder after the life estate of John Foran’s widow, being limited, not 
to her children, but to his, was good, because it was only a common 
possibility that he might marry somebody and have issue surviving him, 
which would not have involved inquiring whether the widow was the 
mother or when she was born. He would not have been likely to think 
that this remainder was affected by the triple possibility of his marrying 
an unborn wife, and having issue by that wife, and leaving both the 
wife and such issue surviving him. Perhaps a similar course might have 
been followed with the modern form of the rule, on the ground that the 
case was not within the reason of the rule, even if it might possibly be 
within its words. The case has nothing in common with In re Frost,® 
which was referred to in the judgment, because there the remainder 
was limited, not to issue living at the death of the first life tenant, but 
to issue living at the death of the survivor of the husband and wife, or, 
in default of such issue, to other persons then to be ascertained, and 
there was no issue. Kay, J., thought that involved the double possi- 
bility of a marriage with an unborn person and of the contingency to 
take effect upon the death of that person. The rule in Whitby v. Mitchell 
seems inadequate to this case, although the remainder was clearly void 
according to the rule against perpetuities, if that rule was applicable, 
as Kay, J., also held that it was. On the other hand, the limitation 
in Park’s Settlement was clearly valid according to the rule against per- 
petuities, and it vested at the same time as the widow’s life estate and 
independently of it. 





RECENT CASES. 


Britis AND Notes — DEFENSES — WAIVER OF DEFENSE BY EXECUTION OF 
RENEWAL Norte. — The defendant with knowledge of a right of recoupment 
for defective performance of a contract, gave a renewal note for the full amount 
of the original note. Any cross-action by the defendant was barred by the 
Statute of Limitations. Held, that the defendant cannot recoup his damages 
in an action on the renewal note. Stewart v. Simon, 163 S. W. 1135 (Ark.). 

The proposition that a renewal note is subject to the same defenses as the 
original is not absolutely true. Where the original was tainted with illegality, 
the renewal note is no better. Chapman v. Black, 2 B. & A. 588; Wynne v. 





4 2 Rep. 51 b (1593); 1 Rep. 156.4 (1598). 
5 43 Ch. D. 246, 253 (1890). 
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Callander, 1 Russ. 293. Cf. Flight v. Reed, 1 H. & C. 703. The same is true 
when the defense is lack of consideration. Commonwealth Ins. Co. v. Whitney, 
t Metc. (Mass.) 21; First National Bank v. Black, 108 Ga. 538, 34 S. E. 143. 
As between the immediate parties to the instrument, these are absolute de- 
fenses. Other defenses, however, may be waived. Thus giving a renewal 
note with knowledge of the defense of fraud operates as a waiver of that de- 
fense. Edison General Electric Co. v. Blount, 96 Ga. 272, 23 S. E. 306; White 
v. Sutherland, 64 Ill. 181. The authorities also generally recognize that the 
execution of a renewal note, with knowledge of the defense, will operate as 
a waiver of the defendant’s right to refuse full performance on his side of the 
contract because of the defective performance rendered by the other party. 
American Car Co. v. Atlanta City St. Ry. Co., 100 Ga. 254, 28 S. E. 40; Archer 
v. Bamford, 3 Stark. 175; of. Kirkpatrick v. Muirhead, 16 Pa. 117. The right 
of recoupment is a defense of this nature; and a waiver of it is therefore effec- 
tive. See WILLISTON, SALES, § 605. This waiver alone, however, should not 
deprive the defendant of his affirmative cross-action or counterclaim for breach 
of contract. See WILLISTON, SALES, § 485. But the fact that the defense of 
recoupment has been waived becomes very material, when, as in the principal 
case, the Statute of Limitations has run against the affirmative right. 


CARRIERS — Brits oF LADING — LIABILITY ON BILL AFTER DELIVERY OF 
Goops.— A short shipment was made under an order bill of lading. The 
plaintiff bank discounted a draft with the bill attached, although the bill 
was then three months old and had already been deposited with the bank on 
four successive occasions as security for drafts subsequently dishonored and 
taken up by the shipper. Prior to the last discount, the consignee had se- 
cured the goods from the carrier without surrendering the bill, and had paid 
the shipper. The bank sues the carrier. Held, that it cannot recover. Fourth 
National Bank v. Nashville, C. & St. L. Ry. Co., 161 S. W. 1144 (Tenn.). 

A carrier which issues an order bill of lading and then delivers the goods to 
one not the holder of the bill, is liable as a converter. Boatman’s Saving Bank 
v. Western & A. R. Co., 81 Ga. 221, 7 S. E. 125. Even if delivery is to the 
holder, failure to take up an order bill makes the carrier liable to a subsequent 
innocent purchaser. Ratzer v. Burlington C. R. & N. Ry. Co., 64 Minn. 245, 
66 N. W. 988; Walters v. Western & A. R. Co., 56 Fed. 369. The reason for 
this liability is that the carrier has represented by leaving the bill outstanding 
that it is still backed by goods and should therefore reimburse an innocent 
purchaser of it for value. In the principal case in view of the short shipment, 
the long time the bill was outstanding and the dishonored drafts, the court 
seems right in saying there could have been no honest reliance on the carrier’s 
representation. Estoppel therefore could not be invoked and the plaintiff 
could only rely on the consignor’s right which, as he had received payment, 
amounted to nothing at the time of discount. 


CARRIERS — DISCRIMINATION AND OVERCHARGE: WHETHER EXTENSION 
OF CREDIT TO SOME BUT NOT ALL SHIPPERS CONSTITUTES DISCRIMINATION. — 
The defendant railway company, departing from its regular course of business, 
did not require a regular monthly settlement from a coal company for the 
carriage of coal, but accepted notes. The railway renewed the notes and finally 
accepted in exchange three year debenture bonds. The railway was indicted: 
(1) for violating Sec. 6 of the Interstate Commerce Act in accepting a differ- 
ent compensation from the published rate; (2) for violating Sec. 2 of the 
Elkins Act which prohibits discrimination. Held, that the railway was properly 
convicted, at least as to the second count of the indictment. Hocking Valley 
v. United States, 210 Fed. 735 (C. C. A., 6th Circ.). 

The case seems clearly right on the facts, since here the shipper was getting a 
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substantial advantage over other shippers. (See 26 Harv. L. Rev. 82 for 
discussion of the same case in the lower court.) The case goes further, how- 
ever, and contains language casting doubt upon the hitherto well-established 
doctrine that the mere fact that credit is extended to some shippers and refused 
others is not sufficient to constitute a discrimination. Little Rock & Memphis 
R. Co. v. St. Louis & S. W. R. Co., 63 Fed. 775; Gamble-Robinson Com. Co. v. 
Chicago & N. W. R. Co., 168 Fed. 161. See cases collected in notes, 21 L. R. A. 
N. S. 982, and 16 Anno. Cas. 613,621. These cases were distinguished by the 
principal case on the ground that they were decided under the Interstate 
Commerce Act forbidding “unjust and unreasonable” discrimination, whereas 
this case arose under the Elkins Act from which the qualifying words were 
omitted. In order to support this case it would seem unnecessary to distin- 
guish those cases, for here the advantage given the particular shipper was 
clearly unjust and unreasonable, since the carrier is practically furnishing 
capital to the favored shipper. Moreover it is submitted that even if the 
earlier cases had arisen under the Elkins Act, the result would have been the 
same, since the legal content of the term “discrimination” must include the 
elements of injustice or unreasonableness. On the one hand, it would create un- 
necessary inconvenience to shippers always to require payment in advance. 
On the other hand, it would be unfair and probably unconstitutional to require 
a railroad to give credit to all. Attorney General v. Old Colony R., 160 Mass. 
62, 35 N. E. 252. This latter objection, however, might perhaps be answered 
by requiring credit to be extended to all shippers furnishing a satisfactory 
bond. But this too affords ground for some discrimination. Therefore it is 
submitted that in the matter of extending credit, considerable freedom should 
be permitted the railroad and that only where, as in the principal case, there 
is a clear abuse, should a discrimination be declared. 


CARRIERS — LimITaATION OF LIABILITY — EFFECT OF FILING THE TERMS 
OF LIMITATION WITH THE INTERSTATE COMMERCE Commission.— The plaintiff 
at the start of an interstate journey checked her baggage without declaring 
its value. The defendant railroad had filed with the Interstate Commerce 
Commission a statement that its liability on baggage would be limited to one 
hundred dollars unless a greater value was declared by the shipper and excess 
charges paid. The trial judge found that the plaintiff had no notice of this 
regulation, and no inquiry was made by the railroad as to the value of the 
baggage. Held, that the plaintiff could recover only the limited amount. 
Boston & Maine' Railroad v. Hooker, 34 Sup. Ct. 526. 

For a discussion of the principles involved in this case see Page 737 of this 
issue of the REVIEW. 


CARRIERS — PASSENGERS: EJECTION OF PASSENGERS—FAILURE TO 
Propuce TicKET CAUSED BY FAULT OF CARRIER.— A passenger on the de- 
fendant railroad, gave up his entire ticket to a uniformed employee on the 
first half of the journey, and was ejected by the conductor in charge of the 
second half for his consequent failure to produce the coupon when demanded. 
The passenger now sues for damages for the ejection. Held, that he can re- 
cover if his ticket was surrendered to an authorized agent, but cannot if the 
agent lacked authority to receive tickets. Galveston, H. & S. A. Ry. Co. v. 
Short, 163 S. W. 601 (Tex. Civ. App.). 

If a passenger has lost his ticket he can be expelled. Downs v. New York 
& N. H.R. Co., 36 Conn. 287. But if the coupon for the last half of the journey 
has been collected prematurely, there is a conflict of authority as to whether 
the passenger can be ejected by the conductor in charge during the final stage. 
Some states hold that he cannot be ejected. Philadelphia, W. & B. R. Co. 
v. Rice, 64 Md. 63, 21 Atl. 97; Kansas City, M. & B. R. Co. v. Riley, 68 Miss. 
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765, 9 So. 443. Others hold that he can, and this seems the better view. Town- 
send v. New York Central & H. R. R. Co., 56 N. Y. 295; Skelton v. Lake Shore 
& M.S. Ry. Co., 29 Oh. St. 214. For the passenger is protected by his remedy 
for the loss of the ticket and the carrier’s regulation requiring the production 
of tickets is justified in view of the impracticability of the conductor’s passing 
upon the validity of excuses. Bradshaw v. South Boston R. Co., 135 Mass. 407. 
The principal case suggests a modification of the first view based on a Texas 
statute requiring ticket collectors to wear a badge. It is arguable that delivery 
to an employee without a distinctive badge is negligence, but it would seem 
that in the ordinary course of travel a passenger would be justified in giving 
up his ticket to one in the company’s uniform without looking for a badge or 
ascertaining if the badge were a proper one. The case would appear to set an 
unwarranted limitation on an undesirable rule. 


Conriict oF LAwS—Remepres: RicHt oF ACTION— REDRESS FOR 
Tort COMMITTED UNDER STATUTE OF FOREIGN STATE WHICH FORBADE RE- 
COVERY OUTSIDE THE STATE. — An Alabama statute gave a right of action 
to workmen injured by reason of any defect of the premises where they were 
employed. ALA. CopE, § 3190. Section 6115 of the Code provided that ac- 
tions for such injuries must be brought in a court of Alabama and not else- 
where. The plaintiff, having been injured, recovered against the defendant 
in Georgia. Held, that the recovery in Georgia was not in violation of the due 
faith and credit clause of the Constitution. Tennessee Coal, I. & R. R. Co. v. 
George, U. S. Sup. Ct., April 13, 1914. 

As a general rule, an action for personal injuries is maintainable whenever 
the court has jurisdiction of the parties. Dennick v. Railroad Co., 103 U. S. 
11. See 26 Harv. L. REv. 283, 290. In creating a new right, however, the 
jurisdiction creating the right may place a special limitation upon it. This 
limitation affects the right no matter where sued upon. Pollard v. Bailey, 20 
Wall. (U. S.) 520; Fourth Nat. Bank v. Francklyn, 120 U. S. 747. See 18 
Harv. L. REv. 220, 221. The creator of the right may limit it even after it 
has arisen. Davis v. Mills, 194 U.S. 451. So in the principal case, Alabama 
might have made bringing a suit within the state a condition precedent to 
the existence of any right at all. That this was true of a statute of another state 
was the view of the minority of the court in Atchison, T. & S. F. Ry. Co. v. 
Sowers, 213 U.S. 55, 71; See criticism of case in 22 Harv. L. REv. 535. But 
the Alabama statute would seem not to be capable of such an interpretation. 
Hence the requirement for bringing suit was not a condition precedent to the 
right, but only a prohibition which the dissenting judges in the case cited ad- 
mitted could be disregarded. The court’s result seems clearly right. 


CONSTITUTIONAL LAW— DvE Process or LAW— STATE REGULATION 
oF SALE OF Stocks, BONDS AND OTHER SECURITIES.—A statute provided that 
foreign and domestic investment companies file full data regarding all issues 
of stocks, bonds and other securities with a Commission, that the Com- 
mission was authorized to prohibit a sale if it should find that the sale would 
in all probability result in loss to the purchaser; and, further, that there should 
be no sale for thirty days after the data was filed with the Commission. Held, 
that the statute is unconstitutional. Alabama & New Orleans Transportation 
Co. v. Doyle 210 Fed. 173. 

For a discussion of the principles involved see NOTES, p. 741. 


CONSTITUTIONAL LAw— Powers OF LEGISLATURE: DELEGATION OF 
Powers — VALIDITY OF STATE-WIDE REFERENDUM.— The legislature passed 
a statute that was to become operative as a law if the majority of the people 
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voted for it at the next state election. Held, that such a statute is valid. 
Hudspeth v. Swayze, 89 Atl. 780 (N. J.). 

The doctrine that legislatures cannot delegate their powers is well settled. 
Territory v. Stewart, 1 Wash. 98, 23 Pac. 405; Slinger v. Henneman, 38 Wis. 504. 
Decisions are in conflict, however, as to what constitutes a prohibited dele- 
gation. For historical reasons, it would seem, certain delegations to municipal 
corporations are valid. State v. Tryon, 39 Conn. 183. See Paul v. Gloucester, 
50 N. J. L. 585, 603, 15 Atl. 272, 280. Local option laws have also generally 
been sustained. Locke’s Appeal, 72 Pa. 491; State v. Court of Common Pleas 
of Morris, 36 N. J. L. 72. Contra, Lammert v. Lidwell, 62 Mo. 188. But the 
slight weight of authority is against the validity of state-wide referendum. 
Barto v. Himrod, 8 N. Y. 483; Opinions of the Justices, 160 Mass. 586. Contra, 
Smith v. City of Janesville, 26 Wis. 291. The courts in some of the above 
decisions have laid stress upon the diversity between the statutes, distin- 
guishing between acts that purport to let a vote decide whether a law shall 
exist, and those that make its operation contingent upon the vote. But it is 
submitted that this is only a matter of form and does not warrant different 
results. Now statutes that are to become effective upon a contingency are 
clearly valid. Pratt v. Allen, 13 Conn. 119; Home Ins. Co. v. Swigert, 104 Ill. 
653. The statute in the principal case seems clearly contingent, but it might 
be argued that the contingency was objectionable because it involved a dele- 
gation of legislative discretion if not of actual law-making power. But the 
statute is very analogous to local option laws, though such laws may be 
regarded as somewhat exceptional because the result of the vote, as an indica- 
tion of the possibility of enforcing the law, is really a factor in determining 
the expediency of their enactment. Furthermore the delegation of some 
discretion is not unusual. Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 
349; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 367. Since 
in the principal case the legislature retained its power to give life to the law, 
and merely provided that the contingency making the law operative was the 
decision of the sovereign people instead of its own, the decision seems correct 
in holding this contingency unobjectionable. Smith v. City of Janesville, 
supra; State v. Parker, 26 Vt. 357. See dissenting opinion by Holmes, Opinion 
of the Justices, supra. 


ConTRIBUTORY NEGLIGENCE — “Last CLEAR CHANCE” DoctRINE — Er- 
FECT OF CONCURRENT NEGLIGENCE OF THE PLAINTIFF.— In an action for death 
caused by the negligence of the defendant’s motorman, the trial court charged 
that if the motorman saw, or by due care could have seen that the decedent 
was unconscious of his danger, in time to avoid the accident by the exercise of 
reasonable care, the plaintiff could recover even though the decedent himself 
could have avoided the accident up to the instant of the injury. Held, that the 
instruction is erroneous, in that it allows recovery in a case of concurrent 
negligence where the defendant did not actually realize the danger. IJndian- 
apolis T. & T. Co. v. Davy, 103 N. E. 1098 (Ind. App.). 

The “last clear chance” doctrine is properly applicable only when the 
defendant has a later opportunity than the plaintiff to avoid the accident 
by the use of reasonable care. Nashua Iron etc. Co. v. Worcester & N. R. Co., 
62 N. H. 159. See 26 Harv. L. Rev. 369. Accordingly, in situations where 
the plaintiff himself could have prevented the injury up to the last moment 
by the exercise of due care, recovery should not be allowed, at least where the 
defendant’s negligence involves only a failure to realize the plaintiff’s danger. 
Dyerson v. Union Pacific R.: Co., 74 Kan. 528, 87 Pac. 680; Southern Ry. Co. 
v. Bailey, 110 Va. 833, 67 S. E. 365. But there is a growing tendency among 
the authorities to grant relief in spite of the plaintiff’s coincident opportunity 
to avoid, when the plaintiff is merely inattentive to the danger and the de- 
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fendant actually appreciates the situation and negligently fails to avoid the 
accident. Cavanaugh v. Boston & Maine R. Co., 76 N. H. 68, 79 Atl. 694; 
Harrington v. Los Angeles Ry. Co., 140 Cal. 514, 74 Pac. 15; Kelley v. Chicago, 
B.& Q. R. Co., 118 Ia. 387, 92 N. W. 45. The plaintiff’s own ability to prevent 
the injury makes it impossible to reach this result on any correct theory 
of “last clear chance.” Butler v. Rockland, T. & C. St. Ry. Co., 99 Me. 149, 58 
Atl. 775; Nehring v. Connecticut Co., 86 Conn. 109, 84 Atl. 301, 524. Of course, 
if the defendant’s conduct were wilful or wanton, contributory negligence would 
be immaterial. Aiken v. Holyoke Street Ry. Co., 184 Mass. 269, 68 N. E. 238. 
But when the defendant is merely negligent with reference to the danger, even 
when seen, the only ground for recovery appears to be that of the two con- 
current negligences, the defendant’s is the more culpable. This revival of 
the discredited doctrine of comparative negligence, if it is to be accepted at 
all, must certainly be limited, as in the principal case, to situations where 
the danger is actually seen by the defendant. For where both parties are merely 
inattentive, the comparison cannot be unfavorable to the defendant. Even 
in this form, however, the doctrine is a serious encroachment upon the defense 
of contributory negligence. 


CoRPORATIONS — CAPITAL, STOCK AND DIVIDENDS — RIGHT OF PREFERRED 
STOCKHOLDERS TO OBJECT TO EXTRAORDINARY DIVIDENDS.— The defendant 
corporation declared an extraordinary dividend on common stock from the 
proceeds of the sale of certain assets. Preferred stock was entitled to only 
four per cent dividends. The plaintiff, a preferred stockholder, seeks to enjoin 
the distribution as dividends on the ground that these assets were capital. 
Held, that the dividends are proper. Equitable Life Assurance Society v. 
Union Pacific R. Co., N. Y. L. J. 25 (N. Y. Sup. Ct., April 2, 1914). 

If dividends are proper, the directors have discretion whether to declare 
any or not. McKean v. Biddle, 181 Pa. 361, 37 Atl. 528; Field v. Lamson & 
Goodnow Mfg. Co., 162 Mass. 388, 38 N. E. 1126. It is generally stated that 
dividends cannot be paid out of capital, but only out of profits. See In re 
Exchange Banking Co., 21 Ch. Div. 519, 526; Painesville & Hudson R. Co. 
v. King, 17 Oh. St. 534, 541. But to make the propriety of dividends depend 
on what might be called capital, and what profits, under various systems of 
bookkeeping, would be inexpedient. Hence the test actually adopted seems 
to be that, except for mining and similar corporations, dividends are proper 
when the assets of the company exceed the liabilities including outstanding 
stock. Lubbock v. British Bank of South America, [1892] 2 Ch. Div. 198; 
Haszeltine v. Belfast & Moosehead Lake R. Co., 79 Me. 411, 10 Atl. 328. Divi- 
dends may be issued from this surplus whether it comes from income or 
sales of property increased in value., Hazeltine v. Belfast & Moosehead Lake 
R. Co., supra; Lubbock v. British Bank of South America, supra. See Mackin- 
tosh v. Flint & P. M. R. Co., 34 Fed. 582, 605. The rights of preferred and 
common stockholders inter se depend on the articles of association. Elkins 
v. Camden & Altantic R. Co., 36 N. J. Eq. 233; Scott v. Baltimore & Ohio R. 
Co., 93 Md. 475, 49 Atl. 327. In the principal case the articles of association 
provided that the preferred stock should have no share in the “profits” above 
four percent. This language would seem to require the same construction here 
as when used by the courts in determining the propriety of dividends. On wind- 
ing up a corporation, it has been held that in the absence of express provision, 
the assets will be distributed equally between preferred and common share- 
holders. Sumrall v. Commercial Building Trusts, 106 Ky. 260, 50 S. W. 69; 
In re North West Argentine Ry. Co., [1900] 2 Ch. 882. How the articles of 
association in the principal case would be construed as regards the division 
of assets in such a situation, is doubtful. But as the principal case concerned 
dividends, the decision seems clearly correct. 
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CoRPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — POWER OF 
CORPORATION TO PURCHASE ITS OWN SHARES — PURCHASE FROM SURPLUS 
AssETS OF CorPorATION.— The plaintiff, a shareholder in a New York cor- 
poration, sold his shares to the corporation and received a note in payment. 
At the time of the transaction the corporation was solvent and probably 
had a surplus sufficient to pay for the stock, but when the note matured 
after a renewal, the corporation was insolvent. The plaintiff seeks to prove 
for the note in bankruptcy proceedings. Held, that even if the corporation had 
a surplus when the note was given, the holder will be postponed to general 
creditors. In re Fechheimer-Fishel Co., 50 N. Y.L. J. 2853 (C. C. A., 2nd Circ.). 

For a discussion of the power of a corporation to purchase its own shares, 
see page 747 of this issue of the REVIEW. 


CoRPORATIONS — DISTINCTION BETWEEN A CORPORATION AND ITS MEm- 
BERS — VALIDITY OF ASSIGNMENT FROM ONE CORPORATION TO ANOTHER 
ComPOsED OF SAME SHAREHOLDERS.— The defendants fraudulently caused 
corporation A. to issue paid-up stock to themselves in exchange for over- 
valued property. While still ignorant of the fraud, A. conveyed all its assets 
to corporation B., which issued its own stock to A.’s stockholders. B. now 
sues the defendants in equity for an account of the profits of the original sale. 
Held, that B. cannot recover, as A.’s right to sue was not assignable. United 
Zinc Companies v. Harwood, 103 N. E. 1037 (Mass.). 

Unless demanded by principle, this decision is unfortunate. A suit by 
corporation A. may be impracticable. Further, if any of B.’s stock has changed 
hands, a recovery by A. would not inure to the benefit of the present holders 
who in justice would be entitled to the proceeds. It might well be argued 
that the case is incorrect in holding that A.’s right to recover profits was 
not assignable. Byxbie v. Wood, 24 N. Y. 607; cf. Cheney v. Gleason, 125 
Mass. 166. See Pomeroy, REMEDIES AND REMEDIAL Ricurs, 2 ed., §§ 144-153. 
But this misses the root of the difficulty, since the ratio decidendi of the case would 
lead to the same objectionable result if the claim was one of the class generally 
recognized as nonassignable. Cufting v. Tower, 14 Gray (Mass.) 183; Illinois 
Land Co. v. Speyer, 138 Ill. 137, 27 N. E. 931; Milwaukee & Minnesota R. R. 
Co. v. Milwaukee & Western R. R. Co., 20 Wis. 174. Ever since a power to 
sue in another’s name and retain the proceeds has been legally possible, there 
has been no solid objection to the assignment of any litigious claim — not for 
personal injuries — except the policy against champerty and maintenance. 
See Prosser v. Edmonds, 1 Younge & Collyer, 481, 497; Rice v. Stone, 1 Allen 
(Mass.) 566, 568; 3 Pomeroy, Equity, §§ 1275, 1276. But an assignment 
which leaves the ultimate benefit of a suit where it was, does not promote 
strife. A court would scarcely refuse to remove one trustee and appoint 
another merely because some litigious right had become part of the trust- 
estate. And the court need violate no principle of corporation law to recog- 
nize the analogy here. Unquestionably, two corporations composed of the 
same shareholders are different persons for most purposes. They have differ- 
ent sets of rights, the act of one is not the act of the other, and the obligations 
of one are not enforceable against jthe other’s property. But two entities 
may be distinct in respect to all these elements of personality, and yet be 
guided by a single mind, as where one individual holds two offices, or by a 
single group of minds, as here. It is not necessary, in order to preserve the real 
distinctions between the two corporations in the principal case, to insist on 
other distinctions which are not real. So far as their capacity to desire and 
enjoy benefits is concerned, they are the same. A distinction in this respect 
is really fictitious, and should be disregarded. Washington Insurance Co. v. 
Price, 1 Hopk. (N. Y.) 1; United States v. Milwaukee Refrigerator Transit Co., 
142 Fed. 247. 
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CrrmiInAL LAw — TrRIAL— FAILuRE TO ARRAIGN DEFENDANT. — The 
defendant was arraigned, entered a plea of not guilty to an information, was 
tried, and convicted. Upon appeal this conviction was reversed, and a new 
trial awarded. At retrial upon a different information, a motion to quash 
having been overruled, no formal arraignment and plea were had, but the de- 
fendant did not make specific objection at the time. The retrial resulted in a 
conviction, which was affirmed by the Supreme Court of Washington. Held, 
that the conviction was not without due process of law. Garland v. Washington, 
34 Sup. Ct. 456. 

This decision, that due process of law does not require that there be a formal 
arraignment and plea in order to sustain a conviction, is highly commendable, 
for it deprives the guilty defendant of another opportunity to evade justice by 
a technicality. The weight of authority, however, is clearly to the effect that 
ordinary criminal procedure requires this, on the ground that until arraign- 
ment and plea there is no issue to try. People v. Corbett, 28 Cal. 328; State v. 
Fontenette, 45 La. Ann. 902, 12 So. 937; Crain v. United States, 162 U.S. 625, 
(overruled by the principal case, at least as to the due process point). Or 
that any change is for the legislature and not for the courts. State v. Van- 
hook, 88 Mo. 105. But there is some authority in favor of the result of the 
principal case. People v. Weeks, 165 Mich. 362, 130 N. W. 697; Hack v. 
State, 141 Wis. 346, 124 N. W. 492. Whether these last cases would have been 
so decided in the absence of statutes allowing reversal only where the sub- 
stantial rights of the party complaining have been affected, may be open to 
doubt. The rule in regard to misdemeanors is in accord with the principal case. 
Allyn v. State, 21 Neb. 593, 33 N. W. 212; State v. Moore, 30S. C. 69, 8S. E. 
437. Furthermore, any objection that injustice was done to the accused in that 
he could not know with what he was charged until arraigned must be con- 
sidered purely fictitious. The case marks an advance in criminal procedure. 


DrEeps — DELIVERY IN Escrow IRREVOCABLE THOUGH NO CONSIDERA- 
TION GIVEN. — The defendant, as a gift, deposited a deed in escrow.to be 
delivered to the donee upon his performing a certain condition. Before per- 
formance, the defendant recovered the deed, and refused to deliver upon the 
plaintiff’s tender of performance. Held, that the.defendant will be compelled 
to deliver the deed. Brown v. Allbright, 161 S. W. 1036 (Ark.). 

A deed deposited in escrow to be delivered to the purchaser on payment of 
the purchase price cannot be revoked by the vendor. Cannon v. Handley, 72 
Cal. 133, 13 Pac. 315. This Has been explained as a result of the purchaser’s 
right to specific performance of the contract. See article by Professor Bige- 
low, 26 Harv. L. REv. 565, 568. But the doctrine seems to be applied even 
where there is not a specifically enforceable contract. Davis v. Clark, 58 
Kan. 100, 48 Pac. 563. Delivery to the grantee will be considered as dating 
from the original delivery wherever this is necessary to support the validity 
of the deed. Webster v. King’s County Trust Co., 145 N. Y. 275, 39 N. E. 964. 
And on performance of the condition, no second delivery is necessary to the 
passing of title. Hughes v. Thistlewood, 40 Kan. 232, 19 Pac. 629; Shirley v. 
Ayres, 14 Ohio 307. Thus the doctrine would seem to rest wholly upon the 
ground that the deposit in escrow is a valid delivery, certain rights then vest- 
ing in the grantee, but that title will pass only on the stipulated contingency. 
See article by H. T. Tiffany, 14 Cot. L. REV. 389, 394. On this ground it is held 
that a grantor cannot revoke an escrow deposited as a gift, the perfecting of 
which depends merely upon the lapse of time. Stone v. Duvall, 77 Ill. 475; 
Bury v. Young, 98 Cal. 446, 33 Pac. 338. Nevertheless, where it depends upon 
the donee’s performance of a condition, the transaction has been treated as 
a mere revocable offer. Hoig v. Adrian College, 83 Ill. 267; see Mechanics 
Nat. Bank v. Roughead, 78 N. Y. Supp. 800, 808. It is submitted that these 
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cases fail to recognize the significance of a delivery in cactow, and that the 
principal case is correct. 


Equity — JURISDICTION — APPOINTMENT OF RECEIVER IN AID OF JUDG- 
MENT CREDITOR.— The plaintiff judgment creditor was unable to secure 
execution because the defendant had deposited his furniture in a warehouse, 
and the warehouseman refused to point out the property. The plaintiff 
asked that a receiver be appointed. Held, that the relief will not be granted. 
Morgan v. Hart, 49 L. J. 112 (Ct. App. 1914). 

The principal case is undoubtedly right. The appointment of a receiver 
in cases of this sort is by way of equitable execution, and is only to be resorted 
to when the remedy for execution at law is inadequate. Harris v. Beauchamp 
Bros., [1894] 1 Q. B. 801. The appointment of a receiver to reach jewelry 
worn by the debtor is within this principle, for the sheriff cannot levy. Frazier 
v. Barnum, 19 N. J. Eq. 316. But in the principal case there was only the 
practical difficulty of compelling the debtor or the warehouseman to point 
out the property. It would seem that this could have been accomplished by the 
statutory remedy of discovery. See RULES OF THE SUPREME CouRT, ENGLAND, 
Order XLII, r. 32, 33. 


EVIDENCE — DECLARATIONS CONCERNING INTENTION — Post-TEstTa- 
MENTARY DECLARATIONS OF TESTATOR ON ISSUE OF INTENT TO REVOKE. — 
A will and a codicil written on a single sheet were found among the papers of 
the testatrix. The signature to the codicil, with a part of the will, had been 
cut out. To prove that this had been done with intent to revoke the will as 
well as the codicil, the contestant offered several declarations, made by the 
testatrix after the execution of the will, during a period of several years prior 
to her death. Held, that the evidence is admissible. Burton v. Wylde, 103 
N. E. 976 (ill). 

The authorities generally agree that post-testamentary declarations are 
admissible to support or rebut the ordinary presumption that a lost or muti- 
lated will in the testator’s custody has been destroyed with intent to revoke. 
Keen v. Keen, L. R. 3 P. D. 105; Patterson v. Hickey, 32 Ga. 156; Wil- 
liams v. Miles, 68 Neb. 463, 94 N. W. 705. Declarations of the testator which 
accompany the act of revocation are admissible as part of the res gesta. Glass 
v. Scott, 14 Colo. App. 377, 60 Pac. 186. But in the absence of a special ex- 
ception to the hearsay rule for post-testamentary statements, declarations sub- 
sequent to revocation must depend upon the hearsay exception which admits 
contemporaneous expressions of a material state of mind. Aldrich v. Aldrich, 
215 Mass. 164, 102 N. E. 487; Mutual Life Insurance Co. v. Hillmon, 145 U.S. 
285; Commonwealth v. Trefethen, 157 Mass. 180, 31 N. E. 961. This excep- 
tion should not extend to subsequent declarations offered to prove the act of 
revocation, for to permit inferences from present states of mind, made admis- 
sible by the exception, to past acts, would practically abrogate the hearsay 
rule, and is thus fundamentally objectionable. Stevens v. Stevens, 72 N. H. 
360, 56 Atl. 916; Boylan v. Meeker, 28 N. J. L. 274. Cf. Throckmorton v. 
Holt, 180 U. S. 552. See 26 Harv. L. Rev. 146. But when the issue is the 
intent accompanying a presumed or admitted physical act of destruction, the 
only inference is from present to past intent, and there is, therefore, no use 
made of the mental state exception to avoid the whole hearsay rule. Later 
declarations of intent to revoke should then be admissible where clearly rele- 
vant, that is, if there is strong proof of a continuing intention running back 
to the time of the act. Managle v. Parker, 75 N. H. 139, 71 Atl. 637; Behrens 
v. Behrens, 47 Oh. St. 323; Collagan v. Burns, 57 Me. 449. Contra, In re 
Kennedy, 167 N. Y. 163, 60 N. E. 442. In the principal case, the declarations 
covered a considerable period of time, so that it was not unreasonable to infer 
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a continuous intention to revoke, in spite of the absence of positive proof that 
any of the declarations were made shortly after the act. Waterman v. Whit- 
ney, 11 N. Y.157. See 3 WicMORE, EvIDENCE, § 1737. It is difficult, however, 
to understand how this reasoning is open to the Illinois, court, since it has 
expressly repudiated any mental state exception to the hearsay rule, at least 
in non-testamentary cases. Siebert v. People, 143 Ill. 571, 32 N. E. 431; 
“Chicago & E. I. R. Co. v. Chancellor, 165 Ill. 438, 46 N. E. 269. The only 
other explanation for the principal case would seem to be a special hearsay 
exception, or at least a peculiar treatment of testamentary cases, taking its 
origin from the practice of the ecclesiastical courts. See Marston v. Roe, 
8 A. & E. 14, 56; Sugden v. Lord St. Leonards, L. R. 1 P. D. 154, 241; In re 
Skelton’s Will, 143 N. C. 218, 55 S. E. 705. 


EviwENcE — Dyinc DECLARATIONS — ADMISSIBILITY IN Crivit SuiItTs.— 
In an action of contract by an executor, the court rejected the plaintifi’s 
offer to prove his testator’s dying declaration as to the terms of the agreement 
in controversy. Held, that the declaration should have been admitted. Thurs- 
ton v. Fritz, 138 Pac. 625 (Kan.). 

For a discussion of the historical basis and of the expediency of so extend- 
ing the dying declaration exception, see this issue of the REVIEW at p. 739. 


EVIDENCE — SIMILAR FACTS AND OCCURRENCES — OTHER CRIMINAL ACTS 
TENDING TO PROVE THE ACT CHARGED. — The defendant was indicted for the 
murder of a young girl who had been killed in the course of an attempt to com- 
mit what appeared to be an unnatural sexual crime upon her. A witness testi- 
fied that on the day of the murder the defendant had said to him, “I want 
you to watch for me like you have been doing the rest of the Saturdays.” He 
was then permitted to testify that he had watched on previous occasions, 
while the defendant had taken other girls to his office under similar circum- 
stances. He further testified that he had seen the deceased go to the office, and 
subsequently he had helped the defendant remove her body; that at this time 
the defendant had said to him, “Of course you know I ain’t built like other 
men.” In explanation of this statement, the witness testified, that on several 
of the prior occasions he had seen the defendant in unnatural intercourse with 
other women. To the admission of the testimony as to what took place on 
these previous occasions the defendant excepted. Held, that,the evidence is 
admissible. Frank v. State, 80 S. E. 1016 (Ga.). 

It is a fundamental principle of the common law that one accused of crime 
must be tried only for the offense charged without reference to his past life or 
character. Paulson v. State, 118 Wis. 89, 98, 94 N. W. 771, 774; People v. 
Shea, 147 N. Y. 78, 99, 41 N. E. 505, 511. Evidence of other criminal acts 
which have no logical tendency to prove the crime charged, except as showing 
that the defendant has a disposition to commit such offenses, is inadmissible. 
State v. Lapage, 57 N. H. 245; People v. Sharp, 107 N. Y. 427, 14 N. E. 310; 
The King v. Rodley, [1913] 3 K. B. 468. But where the evidence of other acts 
is relevant to any material point in issue, otherwise than through the inference 
to character, it is immaterial that the other acts are criminal. State v. Lapage, 
57 N.H. 245, 288; Parker, C. J., in People v. Molineux, 168 N. Y. 264, 339, 61 
N. E. 286, 312; Makin v. Attorney General, [1894] A.C. 57. See also, 26 Harv. 
L. Rev. 656. So, where the other criminal acts form part of the same general 
design, of which the act charged is but another manifestation, evidence of the 
defendant’s connection with the other acts will be competent to show his con- 
nection with the crime of which he is accused. Commonwealth v. Robinson, 146 
Mass. 571, 16 N. E. 452; State v. Eastwood, 73 Vt. 205, 50 Atl. 1077; People v. 
Zucker, 20 App. Div. 363, 46 N. Y. Supp. 766; Affirmed, 154 N. Y. 770, 49 N. E. 
1102. But it seems scarcely possible to prove a general plan to commit sexual 
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offenses. Where, however, as in the principal case, there is a series of acts 
committed under such similar and peculiar circumstances as to point to the 
same person as the perpetrator of all, evidence of the accused’s connection with 
the previous acts will be admissible to prove his connection with the act 
charged. Parker, C. J.,in People v. Molineux, 168 N. Y. 264, 344, 61 N. E. 286, 
313; Frazer v. State, 135 Ind. 38, 34 N. E. 817. This would seem clearly so 
where the evidence is introduced to explain the defendant’s own statement, 
referring to the previous occasions and indicating that he had a similar design 
in mind. See Commonwealth v. Choate, 105 Mass. 451. For this purpose all 
the testimony of the witness as to what took place on the other occasions when 
he had watched for the defendant was admissible. But the defendant’s state- 
ment, “Of course you know I ain’t built like other men,” was relevant only 
through the inference to character, and the defendant’s disposition to commit 
the crime charged cannot be shown even by his own admissions. Rex v. Cole, 1 
Phillips, Evidence (4th Am. Ed.) 181; People v. Bowen, 49 Cal. 654; Lucas v. 
Commonwealth, 141 Ky. 281, 287, 132 S. W. 416, 419. | But since there was no 
specific objection to the admission of this statement, it cannot be taken ad- 
vantage of on appeal. State v. Stanton, 118 N. C. 1182, 24 S. E. 536; Ray v. 
Camp, 110 Ga. 818, 36 S. E. 242. See also, 24 Harv. L. REv. 148. 


INSURANCE — CONSTRUCTION OF PARTICULAR WORDS AND PHRASES IN 
STANDARD ForRMS — STANDARD MORTGAGE CLAUSE AS PROTECTION AGAINST 
OwneEr’s NEGLECT TO FuRNISH Proor or Loss. — A mortgagor took out in- 
surance payable to the mortgagee as his interest might appear. The policy 
provided that “‘the insured” should furnish proofs of loss within a certain time, 
and that no act or neglect of the mortgagor should invalidate the mortgagee’s 
right to recover. The mortgagor failed to,furnish proofs of loss within the 
prescribed time. Held, that the mortgagee’s recovery is not barred by this 
neglect. Riddell v. Rochester German Ins. Co., 89 Atl. 833 (R. L.). 

If the mortgagee’s right is not protected by a provision in the policy, it will 
be defeated by any act or neglect which invalidates the mortgagor’s contract. 
Baldwin v. Phoenix Ins. Co., 60 N. H. 164; Shapiro v. Western Home Ins. Co., 
51 Minn. 239, 53 N. W. 463. The standard mortgage clause has sometimes 
been interpreted as making the mortgagee a peculiarly privileged beneficiary 
of the contract with the mortgagor. See 23 Harv. L. Rev. 311. Under this 
analysis any misconduct of the mortgagor which rendered the contract void in 
its inception, would prevent any right in the mortgagee from arising. Han- 
over Fire Ins. Co. v. Nat. Ex. Bank, 34 S. W. 333 (Tex. Civ. App.). But the 
purpose of the clause was to protect the mortgagee against misconduct of the 
mortgagor at the inception as well as during the existence and after the ter- 
mination of the risk. See Syndicate Ins. Co. v. Bohn, 65 Fed. 165, 176, 177. 
This result is achieved by the weight of authority, on the theory that the 
clause creates a separate contract of insurance with the mortgagee. Ma- 
goun v. Fireman’s F. Ins. Co., 86 Minn. 486, 91 N. W. 5; Bacot v. Phoenix 
Ins. Co., 96 Miss. 223, 50 So. 729. It would seem further that the mortgagee is 
not “the insured” within the meaning of the clause, requiring proof of loss in 
a specified time. The duty would be highly unreasonable if imposed upon 
one who might not know that there had been a fire until after the expiration 
of the period set. This, as the principal case holds, is one of the neglects against 
the effect of which the mortgagee’s contract protects him. He should be en- 
titled to recovery on proof of loss in a reasonable time after learning of it. 
See Union Institution for Savings v. Phoenix Ins. Co., 196 Mass. 230, 235, 81 
N. E. 994, 996. 


INTERSTATE COMMERCE — CONTROL BY STATES — REGULATION OF INTER- 
STATE SHIPMENT OF INTOXICATING L1QUORS: WEBB-KENYON Act.— In a suit 
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in equity to enjoin an express company “from transporting . . . or distribut- 
ing liquors contrary to law” it was found that beer was shipped at various 
times via the defendant carrier from Illinois to a consignee in Iowa who did 
not hold a permit to sell intoxicants. An Iowa statute prohibits express 
companies, etc., to transport liquor to persons not holding permits. It was 
conceded that unless the Webb-Kenyon Act (which prohibits the transpor- 
tation of liquors into a state to be used in violation of state laws) was consti- 
tutional, the petition for injunction must fail. Held, that the injunction 
should be granted. State v. U. S. Express Co., 145 N. W. 451 (Iowa). 

It is well settled that the Wilson Act, by which Congress deprived a ship- 
ment of liquor of its interstate character upon delivery to the consignee, is 
constitutional. Jn re Rahrer, 140 U.S. 545. But this Act does not apply 
until delivery by the carrier to the consignee has been completed. Rhodes 
v. Iowa, 170 U.S. 412; Heymann v. Southern R., 203 U.S. 270. Adequate pre- 
vention of illegal selling may reasonably require regulation and restriction 
of transportation. Cf. Louisville, etc. R. v. Cook Brewing Co., 223 U.S. 70. 
The Webb-Kenyon Act, entitled “An Act divesting intoxicating liquors of 
their interstate character in certain cases,” purports to remove the last barrier 
to placing the complete control of the liquor traffic under the local police 
power. See 6 Me. L. REv. 292; 20 CASE AND ComMMENT 448. The principal 
case assembles the arguments in favor of its constitutionality. It has been 
held to be constitutional in State v. Grier, 88 Atl. 579 (Del.). It is no more a 
delegation of power than was the act “forbidding the transportation of free 
negroes from one state to another where they were forbidden to reside”’; 
2 STAT. 205; or the act forbidding “the transportation of game killed in viola- 
tion of local laws”; Rupert v. United States, 181 Fed. 87. See also 14 Cot. 
L. Rev. 321. Whether, in the absence of knowledge by the carrier of an in- 
tended illegal use-by the consignee, the carrier has “an interest” in the ship- 
ment within the act, so that the transportation may be restricted, is subject 
to conflicting opinions. But the better view holds that the act includes the 
“consignor, common carriers, and other transporting agencies.” State v. Grier, 
supra; 77 CENT. L. J. 437. Contra, Adams Express Co. v. Commonwealth, 
157 S. W. 908 (Ky.). It has been held that the state legislation need not be 
reénacted to secure the benefits of the Wilson Act. Commonwealth v. Calhane, 
154 Mass. 115, 27 N. E. 881; In re Rahrer, supra. ‘The principal case seems 
correct in applying this analogy to the Webb-Kenyon Act. Contra, Atkinson 
v. Southern Express Co., 78 S. E. 516 (S. C.). For a thorough discussion of 
the principles involved in the situation presented by the principal case, see 26 
Harv. L. REv. 78 and 533. 





LANDLORD AND TENANT — CREATION OF TENANCY FROM YEAR TO YEAR 
— HopInc OVER By RECEIVER.— The defendant was appointed receiver of a 
lessee company. He went into possession, paying rent in the stipulated install- 
ments, and continued to occupy the premises, and to pay rent, for seven months 
after the expiration of the term. Held, that only a tenancy at will was thereby 
created. Dietrick v. O’Brien, 89 Atl. 717 (Md.). 

A holding over by a tenant after the expiration of a lease may be either an 
unlawful act or the result of a new agreement. If the former, it is generally 
recognized that the landlord has an option to regard the tenant either as a 
trespasser, or as a tenant from year to year. Hall v. Myers, 43 Md. 446; 
Parker v. Page, 41 Ore. 579, 69 Pac. 822. Contra, Edwards v. Hale, 9 Allen 
(Mass.) 462. This tenancy is imposed by law irrespective of the consent or 
intent of the tenant. Conway v. Starkweather, 1 Den. (N. Y.) 113; Cavanaugh 
v. Clinch, 88 Ga. 610, 15 S. E. 673. If, however, the holding over is in ac- 
cordance with a new agreement, the new tenancy is only presumptively a 
periodic one, and its real terms, as well as its existence, are to be determined 
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by the actual intent of the parties, subject to the provisions of the Statute of 
Frauds. Pusey v. Presbyterian Hospital, 70 Neb. 353, 97 N. W. 475; White 
v. Sohn, 63 W. Va. 80, 59 S. E. 890; cf. Bradley v. Slater, 50 Neb. 682, 70 N. W. 
258. It is submitted that even when the holding over is unlawful, the actual 
intent of the tenant, as evidenced by circumstances, should operate to nega- 
tive any option in the landlord. Extreme cases have sometimes led to the 
practical recognition of this. Herter v. Mullen, 159 N. Y. 28, 53 N. E. 700. 
In the principal case, moreover, the lessor accepted rent from the defendant 
with knowledge that the latter, as receiver, would have no desire to prolong 
the tenancy beyond the indefinite period necessary for the winding up of the 
business. From these acts it is clearly possible to infer a new agreement. 
Withnell v. Petzold, 17 Mo. App. 669; Abeel v. McDonnell, 39 Tex. Civ. App. 
453, 87 S. W. 1066. Therefore, whether the holding over be regarded as lawful 
or unlawful, the decision in the principal case seems correct. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — PETITIONS FOR 
Parpon.— A petition to the governor for a pardon contained the words, “The 
judge changed the venue of the case for the purpose of making the costs ex- 
cessive.” Held, that the publication is absolutely privileged. Connellee v. 
Blanton, 163 S. W. 404 (Tex. Civ. App.). 

For discussion of the question raised see NOTES, p. 745. 


Liens — GARAGE-KEEPER’S RIGHT TO LIEN FOR MAINTENANCE OF Mortor- 
Car. — The keeper of a garage agreed with the owner of a motor-car to keep 
it in his garage, furnish a chauffeur, and maintain it in repair. The car was 
at the owner’s disposal. Held, that the keeper of the garage has no lien for his 
charges. Hatton v. The Car Maintenance Co., 30 T. L. R. 275 (Chan.). 

A common-law lien will attach to a chattel only when it has been improved 
by the labor and skill of the bailee. Chapman v. Allen, Cro. Car. 271. No lien 
then attaches in the principal case for the storage or for the services of the 
chauffeur. And since the incidental repairing was simply to maintain the 
chattel at the same standard, no lien attaches for that. Muller v. Marston, 35 
Me. 153. However, by statute in America generally, a livery stableman is 
given a lien for the keep of animals. See 1 Jones, Liens, § 646 ef seg. It is 
submitted that the position of the garage owner is analogous, and affords 
a proper subject for legislation. See Consort. Laws N. Y., L1en Law, § 184. 
The provision that the owner might take possession at any time is generally 
considered inconsistent with the existence of a lien at common law. Forth v. 
Simpson, 13 Q. B. 680; Smith v. O’Brien, 46 N. Y. Misc. 325, 94 N. Y. 
Supp. 673. But since this right is usually granted in contracts with livery 
stablemen or garage keepers, such a rule would practically nullify statutes 
giving them a lien. Accordingly, the statutory lien should exist in spite of this 
right. Young v. Kimball, 23 Pa. 193; Heaps v. Jones, 23 Mo. App. 617. The 
lien holder’s rights, however, could not be set up to defeat the rights of third 
parties accruing while the owner was in actual possession. Thourot v. Dela- 
haye Import Co., 69 N. Y. Misc. 351, 125 N. Y. Supp. 827; Vinal v. Spofford, 
139 Mass. 126. 


MASTER AND SERVANT — EmpLoyvers’ Liaspitity Acts — Errect or Eco- 
NOMIC PRESSURE ON VOLUNTARY ASSUMPTION OF Risk. — An employee com- 
plained of the defective condition of a certain appliance, and was told to use 
it or quit. He continued to work, and was injured. In an action under the 
Federal Employers’ Liability Act, held, that whether the assumption of risk 
was voluntary was a question of fact for the jury. New York, N. H., & H. Ry. 
Co. v. Vizvart, 210 Fed. 118 (Civ. Ct. App., 2nd Circ.). 

The overwhelming weight of American authority holds that a servant who 
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continues his employment with knowledge of unusual dangers caused by the 
employer’s negligence, without receiving a promise to remove them, has as a 
matter of law, voluntarily assumed the risk. Lamson v. American Axe & 
Tool Co., 177 Mass. 144, 58 N. E. 585; St. Louis Cordage Co. v. Miller, 126 
Fed. 495; but see 27 Harv. L. Rev. 284. In England, however, whether or 
not the assumption was voluntary is a question of fact for the jury. Smith v. 
Baker, [1891] A. C. 325. And the jury may take into account the economic 
pressure on the servant caused by fear of losing his position. Yarmouth v. 
France, 19 Q. B. D. 647. See Walsh v. Whiteley, 21 Q. B. D. 371, 374. In 
adopting both phases of the English view, the principal case marks a material 
departure from previous federal decisions. McPeck v. Central Vt. Ry. Co., 79 
Fed. 590. Under Section 4 of the Federal Employers’ Liability Act, if the em- 
ployer’s negligence consists in the breach of a statutory duty, the defense of 
assumption of risk is expressly excluded. U.S. Comp. Stat. Supp. 1o11, p. 
1323. But where, as in the principal case, the negligence violates no statute, 
there has been some conflict as to whether or not the defense is still available. 
A recent United States Supreme Court decision, however, settled the dispute 
in favor of allowing the defense. Seaboard Air Line Ry. v. Horton, U.S. Sup. 
Ct. No. 691, April 27. See cases collected in 47 L. R. A. N. S. 38, 62. The 
decision in the principal case, however, will certainly reduce its application 
to a minimum, for as a practical matter the employee’s assumption of risk 
will seldom be found truly voluntary. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Act — Injury Oc- 
CURRING “IN THE COURSE OF” AND ARISING “Out oF” EMPLOYMENT. — The 
deceased was engaged as a seaman under articles in which the Board of Trade 
compulsory scale of diet was struck out, and a provision that the crew should 
provide their own provisions substituted. The deceased went ashore for pro- 
visions and was drowned while returning. Held, that the accident did not 
arise out of the employment since there was no contractual obligation that 
deceased should provide his food. Parker v. Owners of Ship Black Rock, 136 
L. T. J. 375 (Ct. App., Feb., 1914). 

The deceased was employed as drayman continuously from eight A.M. till 
eight P.M., with no interval for meals. He left his team to get a glass of beer, 
and was killed by a motor car while returning. Held, that the accident arose 
out of the employment, since thus leaving the team was a reasonable incident 
thereof. Martin v. Lovbond & Co., 136 L. T. J. 402 (Ct. App., Feb., 1914). 

The English cases have generally held an accident to arise “‘out of” the 
employment when it results from a risk incidental to the employment as dis- 
tinguished from a risk common to all mankind. See 27 Harv. L. REv. 390. 
A sailor who must depend upon his own efforts to secure food seems, because 
of his employment, peculiarly subject to the risks atteridant on going ashore. 
More doubtful is the unique character of the risk incurred by the drayman of 
injury from passing motor cars. It is, however, a risk incidental to his employ- 
ment, and the more likely to happen by reason of the same; and allowing re- 
covery seems fully in accord with the spirit of the legislation. For discussion of 
this question see article by Professor Bohlen in 25 Harv. L. REv. 328-348, 


401-427, 517-547. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — WHETHER 
OccuUPATIONAL DISEASE IS A “PERSONAL Injury.” — As the result of con- 
tinuous exposure to furnace gases in the course of his employment, the plaintiff 
contracted a disease which destroyed his eyesight. The Workmen’s Compen- 
sation Act provided for compensation for “personal injury arising out of and 
in the course of the employment.” Held, that the plaintiff is entitled to com- 
pensation. In re Hurle, 104 N. E. 336 (Mass.). 
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The principal case decides an important practical question. At common 
law, disease or injured health would sustain an action for personal injury if 
the other elements of tort liability were present. Hunt v. Lowell Gas Light 
Co., 8 Allen (Mass.) 169. Accordingly, under the English Workmen’s Com- 
pensation Act, a disease caused by the employment where there has been no 
perceptible contact, has been held to fall within the definition of personal 
injury. Brintons v. Turvey, [1905] A. C. 230. The phrase “by accident,” con- 
tained in the English statute, has led to a qualification that the injury must be 
sustained on a particular occasion, the date of which can be fixed. Brod- 
erick v. London County Council, [1908] 2 K. B. 807. In the absence of such 
words it would seem correct to permit recovery, as in the principal case, for a 
disease of gradual growth caused by the conditions of the employment. 


MortTGAGES — TRANSFER OF RIGHTS AND PROPERTY — WHETHER RELA- 
TIVE OF MORTGAGEE BUYING FROM PURCHASER WITHOUT NOTICE Is 
RELEGATED TO MorTGAGEE’S Position.—The defendant church corpora- 
tion gave the plaintiff a mortgage on certain property which was not 
recorded. A subsequent mortgage was given by the church, covering that 
property, and by certain members, covering their own property. This later 
mortgage was recorded and assigned to a bond fide purchaser who had no 
knowledge of the prior unrecorded mortgage. He later assigned to the other 
defendants, the brother and wife respectively of the mortgagor members. 
These assignees, without consideration, released the property of the members 
covered by the mortgage. Held, that the holder of the prior unrecorded 
mortgage, in preference to the holder of the recorded mortgage, may exact 
full payment of his mortgage debt out of the church property. Rogis v. 
Barnatowich, 89 Atl. 838 (R. L.). 

The policy of recording statutes is to avoid unrecorded instruments only 
as against third parties without notice. National Mut. Building & Loan 
Ass’n Vv. Blair, 98 Va. 490, 36 S. E. 513. Accordingly, an unrecorded mortgage 
prevails against a subsequent recorded mortgage held by one with notice. 
Matthews v. Everitt, 23 N. J. Eq. 473. But it seems that the well-established 
proposition, that one who takes with notice is protected by the good faith of 
his assignor, should apply in the principal case. Lowther v. Carlton, 2 Atk. 
242; see Mott v. Clark, 9 Pa. St. 399, 404; Rutgers v. Kingsland, 7 N. J. Eq. 
178, 184. The court argues that this doctrine has no application here because 
of the equally well-recognized principle that one subject to an equity cannot 
better his position by re-acquiring through a bond fide purchaser. Church 
v. Church, 25 Pa. St. 278. But it is submitted that the mere fact of close 
relationship is not enough, that to create this situation, the reassignment, 
though nominally to a stranger, must be in substance to the party formerly 
holding with notice. The decision can, however, be rested on the doctrine 
of marshalling assets. Granting that the individual defendants are in the 
position of bond fide purchasers so as to give their mortgage priority, yet, in 
releasing their exclusive security with knowledge that the remaining security 
was probably insufficient to satisfy both claims, they have knowingly de- 
prived the plaintiff of an equitable right to marshall them against the property 
so released. It is only fair, therefore, that their prior rights in the church 
property should be postponed to those of the plaintiff. Jordan v. Hamilton 
County Bank, 11 Neb. 499, 9 N. W. 654; Gore v. Royse, 56 Kan. 771, 44 Pac. 
1053. See 18 Harv. L. REV. 453. 


PaRDONS — EFFECT — FEDERAL PARDON AFTER First CONVICTION NOT 
PREVENTING SUBSEQUENT CONVICTION |AS SECOND OFFENDER. — A statute 
provided that one who was twice convicted of felony should, upon a second 
conviction, suffer an increased penalty. The defendant received a pardon from 
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the President of the United States after his first conviction. He was subse- 
quently convicted of another felony, and sentenced to increased punishment 
under the statute. Held, that no rights of the defendant under the Constitu- 
tion of the United States are infringed. Carlesi v. New York (Supreme Court 
of the United States, April 6, 1914). 

Having in earlier decisions squarely held that the increased penalty is in 
no sense a punishment for the prior crime, the United States Supreme Court 
seems clearly right in deciding that the defendant was not put twice in 
jeopardy for the same offense or deprived of any other right under the Fed- 
eral Constitution. McDonald v. Massachusetts, 180 U. S. 311; Graham v. 
West Virginia, 224 U. S. 616. The Supreme Court properly refused to re- 
view the question as to the construction of the state statute. For a discus- 
sion of the question whether the state statute providing an increased penalty 
ought to be construed to cover the situation in the principal case, see 26 
Harv. L. Rev. 644 (on the same case in the lower court). 


PusLic SERVICE COMPANIES — VALUATION FOR RATE Purposes — “ GOING 
VALUE” AS ParRT OF PRESENT VALUE.—In a proceeding before the com- 
mission to fix the relator’s rates, the question arose whether, in estimating the 
present value of the relator’s property, an allowance should be made for 
going value. Held, that such an allowance must be made. People ex rel. 
Kings County Lighting Company v. Willcox, 104 N. E. ott (N. Y.). 

The principal case is an important addition to the law on going value for 
rate purposes, a subject upon which there has been considerable confusion. 
See NOTES, p. 744. 


SPECIFIC PERFORMANCE — DEFENSES — EFFECT OF THE PRESUMPTION OF 
DEATH UPON MARKETABILITY OF TITLE. —In a suit for specific performance, the 
marketability of the vendor’s title was attacked on the ground that there was 
a possibility of a curtesy interest in one who, if living, would be seventy-two 
years of age, but who had twenty-five years previously left home for the West. 
At the time he had been in good health and on good terms with his family and 
corresponded with them for two years after his departure, but then without 
explanation/ communications from him suddenly stopped. All efforts to 
locate him had failed. Held, that specific performance will not be granted. 
Cerf v. Diener, 210 N. Y. 156, 104 N. E. 126. 

Where one has been absent from home for seven years without being heard 
from, a presumption arises that the absentee is dead. Stockbridge, Petitioner, 
145 Mass. 517, 14 N. E. 928; In re Truman, 27 R. I. 209, 61 Atl. 598. But 
this presumption is always rebuttable. Flynn v. Coffee, 12 Allen (Mass.) 133; 
Policemen’s Benevolent Ass’n v. Ryce, 213 Ill. 9, 72 N. E. 764. Accordingly, the 
rule would not aid in deciding the marketability of a given title. Chew v. 
Tome, 93 Md. 244, 48 Atl. 701. See 21 Harv. L. REv. 374. For the commonly 
accepted principle is that if competent persons would have reasonable doubt 
concerning the vendor’s title, a purchaser will not be compelled to accept a 
conveyance. Pyrke v. Waddington, 1o Hare 1; Close v. Stuyvesant, 132 Ill. 
607, 24 N. E. 868; Vought v. Williams, 120 N. Y. 253, 24 N. E. 195. And such 
reasonable doubt might exist in spite of the effect upon other issues of the pre- 
sumption raised by the length and circumstances of absence. Decisions tend to 
recognize this. If, as in the principal case, the only evidence be unexplained 
absence, and the age of the absentee, if living, would not be beyond belief, the 
vendor cannot have specific performance. Vought v. Williams, supra; Chew 
v. Tome, supra. If, however, there be corroborative evidence, such as illness 
or exposure to danger, or the age of the absentee would be beyond belief, the 
title may be marketable. Cambrelleng v. Purton, 125 N. Y. 610, 26 N. E. 907; 
McComb v. Wright, 5 Johns. (N. Y.) 263. 
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TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — FEDERAL 
AGENCY: TAXATION BY STATES OF BONDS OF A MUNICIPAL CORPORATION IN 
FEDERAL TERRITORY. — In taxing the surplus of a savings bank in the state, the 
bonds issued by municipalities located in Indian Territory and in the Territory 
of Oklahoma were included. Held, that a tax on such bonds, issued by 
agencies of the Federal Government, is invalid. Farmers etc. Bank v. Minne- 
sota, 232 U.S. 516, 34 Sup. Ct. 354. 

The states cannot burden by taxes the exercise of federal functions. Mc- 
Culloch v. Maryland, 4 Wheat. (U.S.) 316. Conversely the federal government 
cannot tax agencies of the states. Collector v. Day, 11 Wall. (U. S.) 113. This 
implied restriction on the taxing power of the sovereignties under the Constitu- 
tion is due to the conception that both the state and the nation in its sphere 
must be entirely free of control by the other. See 1 CooLey, TAxaTIon, 3 ed., 
129 et seg.; COOLEY, CONSTITUTIONAL LimITATION, 7 ed., 682. This ex- 
emption, however, only extends so far as is necessary to protect the efficient 
exercise of the power in question, — it is not enough that the property merely 
belong to a federal agency. Thus the exemption does not cover property owned 
by a railroad company incorporated by the United States though it would 
vitiate a tax on its operation. Railroad Co. v. Peniston, 18 Wall. (U. S.) 5. 
See 23 Harv. L. REv. 380. Similarly it might be argued that there is no sub- 
stantial interference with the borrowing power of the United States in the 
taxation of the bonds of municipalities in federal territory and that, there- 
fore, such bonds fall without the exemption. But it is settled that property 
owned by a municipality within a state cannot be taxed by the federal govern- 
ment since it is part of the machinery directly used by the state in carry- 
ing on its governmental functions. United States v. Railroad Co., 17 Wall. 
(U.S.) 322. Furthermore, bonds of a state municipality are not to be included 
in estimating a Federal Income Tax assessed against the holder. Pollock v. 
Farmers Loan & Tr. Co., 157 U.S. 429, 584. The principal case is merely the 
converse of this latter case and therefore seems clearly right. To allow a tax 
upon the bonds would impair the borrowing power of the governmental agency. 
However, a distinction might be drawn between bonds issued by a munici- 
pality in its capacity of a governmental facility, and those issued in the exer- 
cise of its private undertakings, for example, the building of a water works. 
Cf. South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110. 


Torts — Unusuat Cases or Tort LiaBILiry — DAMAGE FROM NATURAL 
CoNDITION OF ADJOINING PREmIsES.— A tree which had grown naturally on 
the defendant’s land, decayed and fell upon the plaintiff’s house. The plain- 
tiff had warned the defendant of the condition of the tree. Held, that he 
may not recover. Reed v. Smith, 27 West. L. R. 190 (Ct. App., Brit. Col.). 

The responsibility of a landowner for damage from acts which he does 
upon his property ranges from absolute liability at the one extreme to entire 
impunity at the other. Fletcher v. Rylands, L. R. 1 Ex. 277; Middlesex Co. 
v. McCue, 149 Mass. 103, 21 N. E. 230. Lord Holt said it was an indictable 
nuisance for an owner to permit the natural condition of his premises to 
injure his neighbor. King v. Wharton, 12 Mod. 510. His authority has been 
accepted in only one modern case. Proprietors of Margate Pier v. Margate, 
20 L. T. R. N. Ss. 564. Even in England, where the law is not so impregnated 
with the doctrine that fault is essential to liability as in the United States, 
the courts refuse to hold the landowner unless his act has contributed to the 
condition. Giles v. Walker, L. R. 24 Q. B. 656; Hodgson v. York, 28 L. T. R. 
N. S. 836. American authority also unanimously supports the principal case. 
Mohr v. Gault, 10 Wis. 513; Roberts v. Harrison, 101 Ga. 773, 28 S. E. 995; 
criticized in 12 Harv. L. Rev. 63. The superior practical wisdom of Lord 
Holt’s position is impressive in view of results like the principal case. if 
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the owner takes advantage of his undoubted right to refuse the injured party 
access for purposes of self-help, he should be under a reciprocal affirmative 
duty to remove the cause of damage himself. 


WATERS AND WATER CoursES — PusBLic Ricuts — Ricut To TAKE Fis 
AND GAME ON A NAVIGABLE Non-Tipat StREAM.— The plaintiff, owner of 
the bed of a navigable non-tidal stream, seeks to enjoin a member of the 
public from hunting from a boat on that part of the stream which is over the 
plaintiff’s land. Held, that the injunction will not issue. Diana Shooting Club 
v. Husting, 145 N. W. 816 (Wis.). 

For a discussion of the right to fish and hunt in non-tidal waters see this 
issue of the REVIEW, p. 750. 


WITNESSES— CoMPELLING TESTIMONY — SuBPENA Duces TEcum To Com- 
PEL PARTNER TO PRODUCE PARTNERSHIP PAPERS FROM FOREIGN JURISDIC- 
TION. — A subpoena duces tecum had issued against the defendant, a partner 
in a firm doing business in New York and Paris, to appear as a witness before 
the grand jury and bring with him certain checks then retained in the Paris 
office. Although the checks would have been forwarded on request, the de- 
fendant failed to make any reasonable efforts to produce them. Held, that the 
defendant is in contempt. In re Munroe, 210 Fed. 326 (Dist. Ct., Mass.). 

To enforce a subpena duces tecum it is essential that the document be within 
the witness’ control. Amey v. Long, 9 East 473. But if he is the legal posses- 
sor, he need not have the actual custody. Steed v. Cruise, 70 Ga. 168. Thus 
the precise locality of the document is unimportant and it is of no consequence 
that it happens to be in a foreign jurisdiction. In re Consolidated etc. Co., 80 Vt. 
55, 66 Atl. 790; Holly Mfg. Co. v. Venner, 86 Hun (N. Y.) 42. Soif the defendant 
had been the sole owner of the checks, he was clearly in contempt. Nor should 
the fact that the checks were partnership property necessarily alter the case. 
On the aggregate theory of partnership each partner has complete control of 
the firm property subject to the rights of the others. PARSONS ON PARTNER- 
SHIP, 4 ed., § 255. Orif the “firm” is considered a distinct entity, each partner 
enjoys the same control, not as joint-owner but as a general agent. PARSONS 
ON PARTNERSHIP, 4 ed., § 46. This latter conception is similar to that of a 
corporation. See Walker v. Wait, 50 Vt. 668, 676. And a subpena duces 
tecum will issue against an officer who has control of a document belonging to 
the corporation. Nelson v. United States, 201 U.S. 92,115. See also Lorenz v. 
Lehigh Navigation Co., 5 Leg. Gaz. (Pa.) 174. Of course if the other pa:tners 
refuse to relinquish the papers, the subpoena cannot be enforced. See Aitorney 
General v. Wilson, 9 Sim. 526, 529. But where, as in the principal case, the 
subpoenaed partner could have produced the documents by an honest effort, 
yet unreasonably refused, he should be in contempt. United States v. Collins, 
145 Fed. 709. To require service on every partner would often lead to a failure 
of justice and should be unnecessary. 
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COMMENTARIES ON THE LAW OF EVIDENCE IN Civit Cases. By Burr W. Jones, 
Rewritten, Enlarged and Brought with Authorities up to the Present 
Date by L. Horwitz. Volumes 1 to 5. San Francisco: Bancroft-Whitney 
Company. 1913, 1914. pp. XXVi, 1031; X, 1071; xX, 1036; ix, 976; vi, 
1157. 

If the editor of the 16th edition of Greenleaf (already Wigmore on Evidence 
more truly than Taylor on Evidence ever earned its name) had felt warranted 





BOOK REVIEWS. 771 


in discarding brackets and leaving the reader to tell the voice of Wigmore from 
the voice of Greenleaf by ear, he would have banished parts of the text beyond 
the appendix. Professor Greenleaf himself would certainly have omitted some 
parts and recast others; for the best book must contain passages that outlive 
their usefulness, to say nothing of mere errors. Whatever reasons forbid such 
liberties to another hand forbid yet more peremptorily any blurring of the 
line between original text and additions. The author’s rights are indeed within 
his own disposition if he be still living, but the reader’s are not; and if he has a 
right to the old text he has a right also to the means of identifying it without 
the aid of a detective. If, on the other hand, it is to be cut up into unrecogni- 
zable fragments and these imbedded in a mass of new matter, what sanctity 
have the disjecta membra which should prevent the editor from remoulding 
or rejecting them as suits his purpose? 


Such, however, is not the theory on which the present work has been pre- 
pared. Practically the whole text of Jones on Evidence in its second edition 
seems to have been preserved verbatim et literatim; yet Mr. Horwitz’s additions, 
which more than double its size, are so fused with the original that the reader 
has nothing but internal evidence to tell him whether he is listening to Pro- 
fessor Jones in 1896 (or 1908) or Mr. Horwitz in 1913. And the care which 
shows itself throughout the revision is manifest in the welding of the joints. 

This method is to be regretted. To say nothing of considerations of style, 
or the rights of readers, the editor is painfully cramped. The attempt at 
revision by addition and multiplication alone, without subtraction, compres- 
sion, or rearrangement, puts the workman in a straitjacket; and diligently 
and skilfully as Mr. Horwitz has worked, he has been compelled to some 
odd and amorphous results. After a careful exposition of a new topic, for ex- 
ample, he finds himself obliged to work in Professor Jones’s opening sent- 
ence on the same subject, with nothing to account for the inevitable repetitions; 
or coming upon material which needs reénforcement he must needs patch it 
with a passage like this, neatly stitched at the edges to match the older 
fabric: 


“Here again the term, ‘part of the res geste,’ is applied to such declarations, and to 
such as come under the head of narrative statements; whereas in fact the admissibility 
rests upon the exercise of the powers of the agent within the scope of his authority. 
While so far the consequences of treating such declarations of agents under both 
heads has not resulted in any demonstrable harm, we think that time would be econo- 
mized if the discussion were excluded altogether from the realm of res geste, and con- 
ined to treatment as suggested by Thayer, under the general rule of evidence applicable 
to agency.’ 


Subject to such criticisms on its general method, the work is entitled to 
praise. A sensible and useful book, with a convenient arrangement, and a 
better separation than is sometimes found between the things which do and 
those which do not belong in a treatise on Evidence, has been revised with 
care and intelligence. To be sure, Mr. Horwitz does not always show the 
enlightened vision which the earlier part of his work leads us to expect. The 
archaic use of Bacon’s maxim, for example, is disappointing; and so is such a 
deliverance as this: 


“The idea of the res geste presupposes a main fact or principal transaction, and the 
res geste mean the circumstances, facts, and declarations which grow out of the 
main fact, are contemporaneous with it, and serve to illustrate its character.” 


Often he has failed to profit as he should by the light that shines from Professor 
Wigmore’s pages. But he has done his work with great pains and with a praise- 
worthy regard for the practitioner’s convenience. Some fifty thousand cases, 
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including the latest, are made accessible; and while the increase from less than 
fifteen hundred to more than five thousand pages contains matter which a 
better scheme of revision would have rejected, skilful bookmaking has com- 
bined agreeable type with economy of bulk. 

One of the good features of the book is the hope it gives that Horwitz on 
Evidence will come next, as Wigmore followed Wigmore’s Greenleaf, and 
Chamberlayne Chamberlayne’s Best. When Mr. Horwitz applies his evi- 
dent abilities to this task, freed from embarrassing limitations, he will do well 
to remember that compression is the greatest, as well as the most difficult, 
service he can render the profession. Anybody can write a long book on a 
subject he is full of; only a master can write a short one and make it first-rate. 
Remembering that we have already a treatise on Evidence which is great both 
in quality and dimensions, he should set before himself as an ideal that excel- 
lence which increases in direct ratio with brevity. 

-E. R. T. 





Tue LIFE AND CORRESPONDENCE OF Putte YORKE, EARL OF HARDWICKE, 
Lorp HicH CHANCELLOR OF GREAT Britain. By Philip C. Yorke. Vol. I, 
pp. xvl, 685; Vol. 2, pp. viii, 598; Vol. 3, pp. viii, 653. Cambridge Univer- 
sity Press — University of Chicago Press, 1913. 


At last we have an adequate life of the great chancellor. Excepting the 
political lampooners of his own age, who served up the subject in their own 
style, the first biographer of Hardwicke was Campbell, who did, his worst; 
and Campbell’s interpretation of the contemporary pamphleteers has been 
the basis of most subsequent sketches. Even the article on Hardwicke in the 
last edition of the Encyclopedia Britannica is based largely on Campbell’s 
life, though in the article on Campbell in the same publication it is said that 
the execution of his Lives was wretched, that one of the chief faults was “the 
hasty insinuations against the memory of the great departed who were to him 
as giants,” faults “painfully apparent in the lives of Hardwicke” and others. 
In addition to Campbell’s life, there was a mediocre performance by George 
Harris; and a short sketch by Foss in his Biographia Juridica which is fair and 
independent. It was only in 1900, when the Hardwicke papers were purchased 
by the British Museum, that an authoritative biography became possible. 

This work is painstaking and accurate. It is not a great biography. It 
lacks literary graces; its treatment of Hardwicke’s great service to his race, 
the development of equity, is entirely inadequate; and the plan of segregating 
the correspondence of a period after the narrative, instead of weaving it 
into the text, is better adapted to a source-book than to a work of literature. 
Yet if the book misses greatness it does so by a rather narrow margin. The 
work has distinct merit. The author shows industry, judgment, fairness, and 
enthusiasm; he succeeds in making his hero a real human being, a good man; he 
allows us to follow sympathetically the fortunes of a typical English man of 
law. It is fortunate that Hardwicke, in what must long remain his standard 
biography, has been so truly and so lovingly portrayed. 

Classic taste, restrained feelings, moderate opinions, simple pleasures, 
personal politics, nothing unbridled but the bitterest defamation of political 
rivals; these were characteristics of the England of 1720 to 1760, the England 
of Philip Yorke, Earl of Hardwicke, Lord Chancellor of England for nearly 
twenty years. And Hardwicke was suited to his age, as he must have been to 
live so successful a life. He was handsome, polished, tactful, moderate. The 
son of a country attorney in modest circumstances, he made useful friends of 
his fellow-students, his dinner-companions, his mere acquaintances; they 





BOOK REVIEWS. 773 


started him in life, and a start was all he needed to attain success. Maccles- 
field’s favor gained him his practice; and he showed his gratitude a few years 
later, by refusing, as Attorney General, to take part in Macclesfield’s impeach- 
ment. Walpole secured his support, made him Chief Justice of England, and 
afterwards Chancellor. After Walpole’s death, he remained a leading member 
in the cabinet under the Pelhams; he brought Pitt into the government, but 
upon the fall of Newcastle he resigned the seals, though he afterwards, for a 
few months, returned to the cabinet; upon the overthrow of his party on the 
accession of George III he retired to the country; and died, full of years and 
honors, in 1764. He had married well. He had five sons and two daughters. 
His eldest son and successor made a great marriage; his second son won great 
success at the bar, and was himself chancellor for a few hours before his tragic 
death; his third son was distinguished in the army and in diplomacy and 
earned his peerage; his fifth son became a bishop; both daughters made good 
marriages. A smooth life his, surely, and one of classical perfection. But as 
a child of his age he could not escape political slander; and it is one of the 
great merits of this book that it has once and for all disproved the entire brood 
of calumny. 

Every lawyer who venerates the makers of the law, who believes that the 
personality of a judge determines the nature of his service to the development 
of law, who believes that the chancellor’s conscience really moulds the doctrines 
of chancery, should read in these pages the life of the man who more than any 
other impressed upon equity the moral standards of a judge who was as good 
as he was great. 





Manvat oF Equity. By John Indermaur and Charles Thwaites. Seventh 
edition. London: Furnival Press. 1913. pp. xxxii, 620. 


If there were any doubt to-day of the service which study of cases in the 
law schools has rendered to the science of law in America, it should be dis- 
pelled by examination of the books from which the English student is taught 
by the older method. For instance, in the present work in the year 1913 we 
are told: “In all cases in which specific performance is sought, the remedy, 
if it exists at all, must be a mutual one.” (P. 318). 

A little further on we are told: “But where a contract required by the 
Statute of Frauds to be in writing is signed by only one party, the person who 
has signed may be sued for specific performance, although it is evident that 
he could not himself sue, for as regards the other party the requirements of 
the Statute have not been complied with. This is apparently an exception 
to the ordinary rule requiring mutuality, but when closely examined, it is not 
really an exception. The Statute of Frauds only requires the agreement to be 
signed by the party to be charged; and when the other party sues, he must 
submit to perform his part of the contract, and so affirms his liability under it, 
and makes the remedy mutual.” (Pp. 319-320). 

That there are some seven other exceptions to Fry’s doctrine of mutuality 
of remedy and that the doctrine itself is, to say the least, thoroughly moribund 
is nowhere suggested. 

Again we are told: “The doctrine of the court with regard to equitable 
waste may also be referred to as a further example of a trust which may be 
said to be raised either by force of probable intention, or by reason of the de- 
termination of the court to enforce right and justice. True, the estate is given 
to the tenant for life without impeachment for waste, but as an estate is given 
_ in remainder it could not have been the intention of the settlor to allow the 
tenant for life to devastate the estate, and a trust is, therefore, raised in the 
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remainderman’s favour, founded on the unexpressed, but yet, under the cir- 
cumstances, fairly to be presumed intention. Neither would it be just or 
right to allow the tenant for life to devastate the property.” (P. 66.) 

If this were a trust, one would think the doctrine of the locus penitentie 
of the trustee would apply and so the trustee, who has committed a breach, 
might sue to get back that which represents the trust res. This, however, can- 
not be done. Wentworth v. Turner, 3 Ves. Jr. 3. 

Many other like examples might be cited. It is enough to say that the 
present book in its seventh edition is still speaking the language of the first 
and that the results of the more thorough study of the cases which has gone 
on in recent years have made little impression upon it. This is the more 
strange since in such elementary books as Ashburner On Equity, for instance, 
such subjects as mutuality of remedy are handled in quite a different way. 

As a clear, concise and well-written statement of what the books used to say 
about equity, much may be said for this book. The present edition also seems 
to have been well done in the respect that the latest important decisions have 
been judiciously selected and put in appropriate places. But it seems a pity 
that a subject of such importance should be presented to students at this late 
day with so little attention to the work of the scholars who have replaced the 
traditional notions of the era of Story’s Equity Jurisprudence by system and 
science. 

R. P. 





A ConcIsE TREATISE ON PRIVATE INTERNATIONAL JURISPRUDENCE, BASED 
ON THE DECISIONS IN THE ENGLISH Courts. By John Alderson Foote. 
Fourth Edition, by Coleman Phillipson. London: Stevens and Haynes. 


1914. pp. Xliv, 595. 


This is a standard treatise, first published over thirty years ago (1878). 
It is not intended to be an elaborate philosophical treatise, like Professor 
Dicey’s; but, on the other hand, it is not at all a mere student’s cram-book. 
It has not the qualities of an elementary discussion of the subject. It is just 
what it purports to be; a collection for lawyers of the decisions bearing upon 
private international law, so-called. 

Such a working treatise for lawyers may be expected to possess certain 
characteristics. It should have a sensible and natural analysis; it should con- 
tain all the cases; and it should discuss the cases in a manner to illuminate the 
decisions, to reconcile apparent conflicts, to remove difficulties, to clear up 
obscurities, and to sift out the significant language from hasty or ill-considered 
dicta. The first two characteristics this work possesses. The analysis is good, 
and the collection of cases is fairly exhaustive. In a few cases the discussion 
perhaps lacks something in perspicuity. It is a little hard, for instance, to 
get at the author’s conclusion on the question of capacity. His treatment of 
the puzzling cases on the validity of marriage does not furnish any clue to the 
puzzle; indeed, his examination of the case of Brook v. Brook is not at all 
satisfactory. His treatment of the law of matrimonial acquests, and of the 
surprising cases of De Nichols v. Curlier, also leaves much to be desired. 

These, however, are not fair specimens. The greater part of the book is 
excellently done, the cases intelligently discussed, and the result of them fairly 
and clearly stated. The book ought to be of great use to an American lawyer, 
while it cannot supplant Professor Dicey’s more ambitious work; for though 
our authorities often depart from those of the English courts, no lawyer can 
feel himself familiar with the American law without some knowledge of the 
English cases. 

J. H. B. 
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THE JUDICIARY AND THE PEOPLE. By Frederick N. Judson. New Haven: 
Yale University Press. 1913. pp. 270. 


As the title indicates, this is not a law book. It is, however, a book of in- 
terest to lawyers. It begins with a discussion of the independence of the judi- 
ciary and the separation of the powers of government, and then by an easy 
transition passes to the relation of the judicial to the legislative power. In 

‘this earliest part of the book, the ground covered and the authorities used 
are much the same as in the first chapter of Thayer’s Cases on Constitutional 
Law, with the addition, however, of matter indicating how it has happened 
that in the countries of continental Europe the doctrine of separation of 
powers has been so construed as to free the legislative and executive depart- 
ments from control by the ordinary courts (pp. 18-23, 45-47, 54-56, 86-87). 
The book then discusses the judiciary in the United States and the recall of 
decisions and of judges. Here the more striking passages deal with the 
anomaly of framing the federal judiciary act in such wayas to cause the favor- 
able decisions of state courts as to federal questions to be free from review by 
the Supreme Court of the United States (pp. 142-145), and with the com- 
paratively liberal attitude of the United States Supreme Court towards the 
exercise of police power by the states (pp. 145-149). The view elaborated 
as to recall of decisions or of judges is the view commonly termed conserva- 
tive, and it is presented skilfully. The book concludes with a discussion of 
the need of reform in judicial procedure. Here again the tone is conservative, 
the suggestions not going beyond those with which the members of the Ameri- 
can Bar Association are well acquainted. Yet, notwithstanding lack of 
novelty, this part, like the others, is well worth reading as a presentation 
of important matter by a lawyer unusually scholarly and clear. 





History OF RoMAN PrivaTE Law. Part II, Jurisprudence. Vols. I and II. 
By E. C. Clark. Cambridge, England: Cambridge University Press. 
1914. pp. xiv, 802. 

Tue Mecuanics oF Law Maxinc. By Courtenay Ilbert. New York: Col- 
umbia University Press. 1914. pp. viii, 209. 

COMMENTARIES ON THE LAW OF EVIDENCE IN Civit Cases. Vols. IV and V. 
By Burr W. Jones. San Francisco: Bancroft-Whitney Company. 1914. 
pp. ix, 976, 1157. 

A SHort History oF FEUDALISM IN SCOTLAND. By Hugh B. King. Glasgow: 
William Hodge and Company. 1914. pp. xxvii, 242. 

Tue Law or Associations. By Herbert A. Smith. Oxford: Oxford Univer- 
sity Press. 1914. pp. xv, 168. 





LISTS OF SUBJECTS OF AMES COMPETITION BRIEFS CO?I- 
TAINED IN THE HARVARD LAW SCHOOL LIBRARY. 


AcENcy — Ratification of a fire insurance policy after loss. 


BrLts AND Notes — Recovery by bank of money paid in cashing a forged and 
a raised cheque. 


Conriict or Laws — Decree of divorce ordering conveyance of land in another 
state as alimony; does it bind courts of situs? 





1 See this issue of the REviEw at page 737. 
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CoRPORATIONS — Right of a director interested in a contract of the corpora- 
tion to vote as shareholder to ratify the contract. 


ELections — Plurality of votes cast for a disqualified person. Right of next 
highest candidate to the office. 


EQUITABLE CONVERSION — If the purchaser in an option contract dies, should 
his heir or his executor exercise the option? 


EQUITABLE JURISDICTION —A street railway has a contract with a labor 
union and its members; will equity enjoin a threatened strike? 


EvIDENCE — Hearsay rule — Declarations of intention as to contents of a will. 


FRAUDULENT CONVEYANCES — If an insolvent insures his life and the pre- 
mium is paid by a friend, can the creditors of the insured get the proceeds 
of the policy? 


INTERPLEADER of two tax-collectors seeking to tax the same personalty. 


Larceny — Asportation — Defendant changes label on chattel held by carrier 
who consequently delivers to defendant. 


Limitations — A debt and the mortgage lien thereunder are both barred 
by the Statute of Limitations; can the mortgage be revived by the mort- 
gagor’s grantee, who was never liable on the debt? 


MIsTAKE — Failure of written covenant in lease to express material part 
of oral contract. Reformation or rescission. 


PuBLic SERVICE COMPANIES — Exclusive privilege granted by terminal 
company to cab company to solicit patronage. 


Pusitic SERVICE CoMPANIES — Carriers— Ejectment of passenger after 
wrongful refusal of ticket and failure to tender cash fare. 


PuBLic SERVICE COMPANIES — Innkeepers — Refusal to receive prizefighter 
on vacation. 


Quasi-Contracts — Must execution creditor refund money paid at the sale 
for a chattel not the debtor’s? 


SALES — Express refusal to warrant. Liability for delivery of goods differ- 
ing in kind from the contract specification. 


Torts — Defamation by will not seen till after testator’s death. Liability 
of the estate. 


Torts — Accidental injury to plaintiff while defendant is violating a cruelty 
to animals statute. 


Trusts — Extra dividends in stock and cash; principal or income? 


Trusts — Liability of bank for allowing trustee to deposit to his personal 
account, cheques payable to him as trustee. 

















